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We enjoyed attending the recent conven- 
tion of the American Bar Association at 
Atlantic City, New Jersey, seeing many 
familiar faces and making some new ac- 
quaintances. Listening to Mr. Justice Jackson 
relate the problems of Nuremburg and how 
the trial procedures of the participating 
United Nations were coordinated was a dis- 
tinct pleasure. To a great extent most of 
the papers delivered at the various round 
table dicussions were well written and de- 
signed to be helpful to brother attorneys 
who had had neither the time, opportunity 
or occasion to delve into these subjects in 
such a detailed fashion, 


For the benefit of our readers, who, for 
one reason or another, either did not attend 
or did not participate in the round table 
meetings of the Insurance Section of the 
A. B. A. we have, for this issue selected 
three papers, generously supplied us by the 
authors, from the many delivered on that 
occasion, which we believe are timely and 
should prove of maximum usefulness to our 
readers. Jersey City-ite Mark Townsend, a 
special deputy of the Attorney General of 
New Jersey and the State Police Depart- 
ment in recent litigation, was in a position 
to, and in fact, does bring up to date in his 
article on “Legal Problems Presented by 
Motor Vehicle Safety-Responsibility Laws” 
many commonly-unknown and hidden facts 
concerning such laws in an extremely inter- 
esting fashion. There has been much dis- 
cussion on the part of life insurance counsel 
on the subject of the community property 
law of the State of Texas. Ralph Malone of 
Dallas discusses in an extremely able way 
one phase of the problem in his “Will the 
Hardin Case Make New Law?” “The Lia- 
bility to Rescue Volunteers” by George J. 
Cooper of Detroit completes group of papers 






PAGE 802 


FROM THE EDITOR’S VIEWPOINT 





from this historic meeting. Discussed in a 
scholarly and enlightening fashion, the au- 
thority of the article goes without saying. 


In addition to these papers we have been 
fortunate to secure from Mr. Valjean Bid- 
dison of Tulsa, Oklahoma an article on an- 
other interesting point of insurance law, 
His discussion of “The Defense of Violation 
of Law” covers a point always of much con- 
flict by both court and counsel. 


As the news of the recent election was 
announced to the nation last Wednesday 
we couldn’t help but hark back to the words 
of Wendell Berge, given insurance counsel 
on the last night of the Atlantic City meet- 
ing “The history of American progress is a 
store of struggle for greater freedom within 
the framework of law. Lawyers have an 
important role to play in forging the policies 
that will determine the course of our 
economy. Lawyers of today guide and 
counsel business, They help steer the course 
of government. They are in a unique posi- 
tion by training, to assume leadership of 
public opinion. As lawyers we have a grave 
responsibility to lead in creating and main- 
taining conditions that strengthen free in- 
stitutions. We must retain a firm grasp 
upon the methods and objectives which are 
necessary to the successful functioning of a 
free society in a modern world. We must 
maintain a clear view of the basic philosophy 
which underlies the American economy. 
With such enlightened leadership there 
should be no problem too great for a demo- 
cratic solution.” Was he psychic? Did he 
have a premonition of the events that were 
to come? Were these remarks directed to 
the issue of state versus federal regulation 
of the insurance industry alone, to the 
political situation, or to the whole national 
scene? We will continue to watch with 
interest. 
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By MARK TOWNSEND 


Mr. Townsend is a special Deputy Attorney General representing the State 
of New Jersey and the State Police Department in litigation involving the 


constitutionality of the Fingerprint-Identification Act. 


He is a member of 


the law firm of Townsend and Doyle, Jersey City, New Jersey 


HE NATIONAL CAMPAIGN for 

highway safety has had the enthusiastic 
support of this association and the full co- 
operation of President Truman in his Senate 
committee investigation of the causes of the 
large increase in motor vehicle accidents. 


An intelligent understanding of the legal 
problems arising from the enforcement of 
these laws requires, I believe, a rudimentary 
knowledge of their provisions. To compre- 
hend properly the legislative intent in their 
enactment and the basis of executive (ad- 
ministrative) interpretation and of the judi- 
cial construction, requires, I believe, study 
of their historical background and purposes. 
The variations among these provisions in 
the thirty-eight states and in the provinces 
of Canada are too extensive to permit a 
complete analysis. We will direct our atten- 
tion, therefore, to the major provisions and 
the judicial and administrative rulings there- 
in, except the Compulsory Insurance Act of 
Massachusetts. 

We are in a field of administrative law. 
There is as yet no large body of decisions 
under these statutes, but the trend of all 
judicial opinions is to sustain every provi- 


sion thereof as within the “police power” of 
the state, 


These acts are generally classified as 
“proof” of financial responsibility to pay 
damages for future accidents (old law), and 
“security” to pay damages for past accidents 
(new law). 

They were the result of a survey and 
study by various state agencies and other 
associations of the causes of the great in- 
crease in motor vehicle accidents following 
the postwar period between 1918 and 1925. 
Perhaps they may be correctly termed a 
legislative program to promote safer driving 
by implementing the police power inherent 
in our public law. 


Types of Statutes 


Three plans were advocated as the sub- 
ject of legislation to promote the safer oper- 
ation of a motor vehicle, yet, at the same 
time, to reimburse partly the person so in- 
jured: 

1. Compulsory insurance for injuries or 
death to one person, $5,000; $10,000 for more 
than one: required of every motor vehicle 
operator and/or owner. (Adopted in Massa- 
chusetts in 1927.) 
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Connecticut: $15,000/$15,000 and $1,000 
property damage as to owners between six- 
teen and twenty-one years of age; operators 
between sixteen and nineteen years of age 


(1926). 


Rhode Island: operator or owner between 
sixteen and twenty-one years of age (1927). 


Hawaii: any operator or owner under fif- 
teen years of age. (1933) 


2. A safety-responsibility law to rule the 
reckless and incompetent driver or owner 
off the highway by the suspension or revoca- 
tion of his license and/or registration, for 
certain convictions of the traffic laws; satis- 
faction, within thirty days of a final judgment 
arising out of a motor vehicle accident; a 
guarantee for payment of judgments arising 
out of future accidents unless such driver or 
owner or both file proof of financial respon- 
sibility within the statutory time. This em- 
bodied what is popularly known as the 
“proof” feature (hereinafter referred to as 
such). The State of Connecticut was the 
first to enact it in 1926. 


3. A compensation plan of insurance mod- 
eled after the Workmen’s Compensation 
Act. This plan was shortly thereafter dis- 
carded, 


The criticism of compulsory insurance, as 
to adults, was that it lumped the careful 
driver, to his disadvantage, with the reck- 
less one, resulting in his paying the same 
insurance rate as the reckless one. Statis- 
tics in Massachusetts have since proved— 
I am informed—that the continuing rise of 
accidents increased insurance rates to such 
an extent that in the City of Boston alone 
in the last few years the rate on a Ford 
automobile for $5,000/$10,000 rose from $20 
to $90 per year. 


Vehicle Safety-Responsibility Laws 


This second plan was enacted in thirty- 
seven states and Hawaii (Alabama, Arkan- 
sas, Florida, Louisiana, Mississippi, Nevada, 
ew Mexico, Oklahoma, South Carolina, 
Texas and Wyoming are still among the 
missing) in the decade from 1925 to 1935.' 
Most of these statutes have since been 
amended, and many variations exist in the 
acts in the different states. Generally speak- 
ing, they provide for $5,000/$10,000—$1,000 
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limits * as the required “proof,” after demand 
of the Commissioner, for future accidents, 
under penalty of suspension or revocation 
of the operator’s license or the owner’s reg. 
istration, or both, until such “proof” js 
furnished the Commissioner at the same 
time any unsatisfied judgment arising out of 
a past accident must be paid. This “proof” 
generally must be maintained for three years, 


Safety Valve 


The basic philosophy back of these laws 
is a warning to the driver that: 


1. If he does not drive carefully, or is 
convicted of these violations, he will be re- 
quired to prove evidence of financial re- 
sponsibility or lose his privilege of owning 
and driving a motor vehicle. 


2. If, because of his negligence, he causes 
an accident and fails to pay judgment, his 
license will be revoked until he not only 
does so but files proof for the future. 


3. If he makes himself subject to this law, 
he places himself in a class of drivers who 
are undesirable risks; he will not only expe- 
rience difficulty in securing insurance or a 
surety bond but will have to pay higher 
rates. Therefore, being conscious that the 
reckless operation of the motor vehicle will 
deplete his pocketbook and involve his liveli- 
hood and his privilege to own and operate 
a motor vehicle, he should be a safer driver 
or operator. 


I take great pleasure in the fact that my 
own state—New Jersey—has from the very 
outset of this movement been one of its 
leaders. Its Motor Vehicle Commissioners 
have rigidly enforced it. To give you gentle- 
men some conception of the results of such 
enforcement, may I point out that in the 
year following its enactment in 1929, 65,769 
persons were convicted of traffic violations 
in our courts and 31,307 drivers were in- 
volved in accidents, a total of 97,076 cases— 
an average of 310 per operating day of the 
Motor Vehicle Department—coming within 
the scope of the law. 





Under such circumstances, the act was 
practically unenforceable with the limited 
administrative staff of the Motor Vehicle 
Department. Consequently, in 1931 the act 
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convictions for violations of the traffic laws, 
such as illegal parking and speeding, leaving 
only what may be termed major convictions, 
such as reckless driving, eic., and unsatisfied 
judgments arising out of motor vehicle 
accidents. 


Many adherents to a more stringent act 
correctly maintained that these laws applied 
only to “future” accidents and unsatisfied 
judgments. Thereunder the reckless driver 
who had caused an accident but who was 
fortunate enough not to be convicted of a 
major traffic violation—was permitted to con- 
tinue to operate his motor vehicle to the 
danger of the public until such a judgment had 
been entered against him. An action for 
damages, of course, took months, if not years, 
to be reduced to a judgment. Many injured 
persons were deterred from instituting such an 
action because of the financial irresponsi- 
bility of the owner and/or driver. 


“Security’’ Laws 


The end result was that the “Security- 
Responsibility” Plan was devised and spon- 
sored by this association, in conjunction with 
the American Automobile Association and 
the American Mutual Alliance and Associa- 
tion of Casualty and Surety Underwriters. 
A “Model Motor Vehicle Safety-Responsi- 
bility Bill” requiring “security” for past acci- 
dents and “proof” for future ones was drafted. 
The State of New Hampshire led the way 
by enacting it in 1937, followed by Maine, 
New York, Vermont, Virginia, Pennsylvania, 
Missouri and Kentucky. 

Briefly, these statutes require, upon the 
occurrence of an accident—regardless of 
fault—that all operators or owners in any 
manner concerned therein, under the penalty 
of revocation of license, make an immediate, 
full report of the accident to the proper 
authority in the state where it occurred. 
The Commissioner must demand of such 
persons, within a period of ten to sixty days 
thereafter, that security in an amount to be 
determined by him be deposited with him to 
pay, up to the statutory limits, the damages 
arising out of the accident and that “proof” 
of financial responsibility for future ones 
be provided. Failure to do so incurs the 
penalty of suspension or revocation of licenses. 


This “security” may be in the form of a 
standard motor vehicle public liability in- 
surance policy, surety bonds, cash or secu- 
rities.® 


In New Jersey written reports of acci- 
dents submitted to the Commissioner are 
without prejudice and not open to public in- 
spection but are admissible in evidence 
merely to show compliance with the act. 
No part thereof is admissible for any other 
purpose in a proceeding or action arising out 
of the accident. 


The model statute provides that such re- 
port in no way shall be referred to nor be 
any evidence of negligence or due care of 
either party at any damage trial.* 


In New York, however, the reports are 
open to public inspection and are admissible 
in evidence in a subsequent suit for damages 
arising out of the accident as an admission 
against interest. Every lawyer should real- 
ize, therefore, that his client’s report, in the 
event of a suit, will probably be used against 
him; hence extreme care must be used to 
prepare it accurately. Other states which 
provide that the reports shall not be used in 
evidence, do not make them confidential; in 
the hands of a skilful cross-examiner the 
same end can be attained. 


It is my purpose to discuss, as briefly as 
possible (giving due consideration to the 
variations of these laws in the different 
states), the legal and constitutional ques- 
tions arising out of the enforcement of these 
acts in respect to the statutory limits of the 
insurance policies and bonds. 


Tt will be conceded, and it is well to bear 
in mind, that the state has a most powerful 
weapon in its hands to compel safer driving 
by ruling a financially irresponsible driver or 
owner off the highways as the penalty for his 
failure to file proof of financial responsibility. 


Legal Nature of License 


It was clearly advisable, for the enforce- 
ment of such novel legislation, to obtain 
judicial determination that it did not violate 
the Fourteenth Amendment of the federal 


Constitution. The Supreme Judicial Court 
of Massachusetts, in an advisory opinion in 
1925, indicated that such legislation would 
be constitutional. In re opinion of the Jus- 


tices, 171 N. E. 681. 
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The Supreme Court of New Jersey, in 
1935, sustained the Act, holding that the 
license to drive or operate a motor vehicle 
on the public streets and highways was nei- 
ther a contract nor a property right, but a 
mere privilege; that the revocation thereof, 
under the general police power, even with- 
out notice, does not deprive the licensee of 
his property without due process of the law, 
provided the licensee is given the right of 
appeal or review of the revocation. Garford 
Trucking Co. v. Hoffman, 117 Atl. Rep. 882.‘ 


This whole series of measures finds its 
origin in the decision of the United States 
Supreme Court in Hess v. Pawloski (1927) 
274 U. S. 352, sustaining the Massachusetts 
statute for the substituted service of summons 
upon the Motor Vehicle Commissioner in a 
tort action arising out of a motor vehicle 
accident within the state, directed to a non- 
resident operator, as due process of law. 
The legality of such an unusual method of 
obtaining personal jurisdiction was justified 
as being a consideration for the privilege 
of driving an automobile—“a dangerous in- 
strumentality”—on the highways of a foreign 
state. 


Contingencies Invoking ‘‘Proof"’ 


New Jersey was one of the early pioneers 
in this field. Because of our familiarity with 
that statute, we will take the liberty of 
using it as the “model” in our analysis of 
the major requirements of these laws. The 
important variations in the statutes of the 
other states and the provinces of Canada 
will be indicated in the footnotes. 


New Jersey Motor Vehicle 
Responsibility Act 


The Motor Vehicle Commissioner is re- 
quired to demand such “proof”, to satisfy 
any claims of at least $5,000 for personal 
injuries or death of one person; of more 
than one, $10,000; and $1,000 property dam- 
age, of any person convicted, either in New 
Jersey or any other state, territory or prov- 
ince,® of any of the following offenses ;* driv- 
ing or permitting another to drive while 
intoxicated or under the influence of nar- 
cotics or habit-forming drugs; leaving the 
scene of an accident without stopping at 
once, ascertaining the injury, lending assist- 


ance and disclosing his identity (hit-and-run 
driving); homicide or assault arising out of 
the operation of a motor vehicle; or such 
other violations as constitute cause for sus- 
pension or revocation." The Commissioner 
may waive the requirement in case of con- 
viction for reckless driving. No appeal, in 
the event of such operation, shall operate 
as a stay of furnishing such “proof.” 


It also is required from any person, resi- 
dent or nonresident, who, while operating 
a motor vehicle has been concerned in an acci- 
dent resulting in personal injury, death or 
damage to property of at least $25 or—in the 
discretion of the Commissioner—from the 
owner,® or both,® except where the person, 
in the opinion of the Commissioner, is not 
at fault in causing the accident.” 


It is wise for a lawyer to notify the 
Commissioner where “proof” has been re- 
quired so that the assured can thereafter be 
exonerated, 


A pardon for a conviction does not affect 
the maintenance of “proof.” (Pritchard v, 
Battle, 17 S. E. (2d) 393; Hunt v. Doelar, 271 
N. E, 405.) 


The statute is silent as to “fault for the 
accident,” and makes it mandatory, except 
where the Commissioner decides the person 
is not at fault for the accident. Thus, prima 
facie, any person concerned in an accident 
is at fault until the Commissioner decides 
otherwise. (Merchants Ins, Co. v. Peterson, 


113 F. (2d) 4.) 


Failure to Report an Accident 


The driver of a motor vehicle involved in 
such an accident must report it to the Com- 
missioner of Motor Vehicles within forty- 
eight hours or subject himself to suspension 
or revocation of his operator’s license. 
New York requires immediate notice, under 
penalty of misdemeanor, suspension or revo- 
cation of license. 


In addition to these statutory offenses, the 
courts of New Hampshire recently have de- 
creed that if an operator fails to report, he 
cannot recover damages in a future motor 
vehicle accident because he is considered to 
be unlawfully on the highway. His license 
should have been suspended and, therefore, 
will be judicially treated as if it had been 
suspended; and he cannot invoke the aid of 
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the courts to reimburse him for damages 
suffered. (Straut v. Gartner, [14 CCH Auto- 
yosiLe CASES 810] 26 Atl. 2d 363.) This is 
a far-reaching decision and is based on the 
theory that the court will regard as done 
that which the statute required be done. 


The Straut v. Gartner case, supra, is con- 
trary to the long line of decisions in various 
states that the mere failure to have a 
license to operate is not a bar to a recov- 
ery. It is a significant sign of the judicial 
trend of the strict enforcement of these laws 
and the public policy therein expressed. 


Restricted License 


Once proof is required by the Commis- 
sioner, the subject thereof, in the future, can 
operate only vehicles covered by the policy 
or bond, unless the policy or bond extends 
coverage for any non-owned automobile 
driven by him. In New Jersey, if such an 
operator is given a conditional driver’s 
license, attached to which is an endorse- 
ment permitting him to operate only the car 
for which proof has been filed, under penalty 
of $25 fine and revocation of license, and is 
caught driving any other car, he is in a 
serious predicament. The Motor Vehicle 
Commissioners of New Jersey report that 
this is one of the most effective weapons 
for safe driving since such conditional oper- 
ators seldom take a chance of being stopped 
or arrested for a traffic violation.” 


Recovery of Final Judgments 


License and registration are suspended 
upon failure to satisfy, within thirty days, 
any final judgment ” in any state ™ or Can- 
adian province’ for personal injuries or 
damage to property in excess of $25 result- 
ing from motor vehicle operation.” The sus- 
pension is effective until judgment has been 
satisfied and “proof” furnished for future 
accidents." No motor vehicle is to be reg- 
istered in the driver’s name while the judg- 
ment is unsatisfied. Licenses, domestic and 
foreign, will be suspended again in the event 
ot a subsequent judgment. Where the driv- 
er’s failure to satisfy is due to the subse- 


quent insolvency of the insurer, or insurance . 


company, there is no suspension of license. 


The owner in default cannot thereafter 
transfer title to the motor vehicle in order 


to have the registration restored unless the 
Commissioner is satisfied it is a bona fide 
sale.” 


Constitutionality 
of Foreign Judgment Provisions 


The automatic suspension of an operator’s 
license and owner’s registration thirty days 
after final judgment was recovered in the 
foreign state, has been held to be due proc- 
ess of law and thus constitutional by the 
Supreme Court of West Virginia in a well- 
considered opinion delivered by Justice 
Hatcher, in the case of Mutler v. State Road 
Commissioner, 193 S. E. 551, wherein he says: 


“Due process of law may be afforded ad- 
ministratively as well as judicially. Lawful 
administrative process is due process equally 
as much as lawful judicial process. Notice 
and hearing—‘a day in court’—are matters 
of right in judicial proceedings; but not so 
necessarily in administrative proceedings 
which, from their character, may not re- 
quire such procedure or from ‘imperative 
necessity’ cannot await it. Consequently a 
valid exercise of the police power is said to 
be itself due process of law. ... Murray v. 
Improvement Company, 18 Howard 272... . 
A police regulation may also be arbitrary, if 
not unreasonable. Unfortunately a definite 
criticism of reasonableness has not been 
formulated, If a statute is within the legiti- 
mate range of the police power, has a fair 
tendency to accomplish the end proposed, 
it is not unjustly discriminative and does 
not destroy or despoil a particular class. 
Courts should not declare it unreasonable 
merely because they consider it impolitic or 
because it will operate harshly upon some 
individuals. The necessity for the statute 
and the manner of its enforcement are fun- 
damentally legislative not judicial questions.” 


The legislative latitude in cancelling a 
license is specifically stated in Doyle v. 


Insurance Company, 94 U. S. 542, as follows: 


“If the state has the power to cancel the 
license, it has the power to judge of the 
cases in which cancellation shall be made. 
It has the power to determine for what 
causes and in what manner the revocation 
shall be made. 


“The operation of a motor vehicle on the 
public highways is not a natural right but 
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is a mere privilege ... Financial respon- 
sibility alone is not a test of constitutional 
equality. It is apodictical that the equality 
required by the constitution is that of right 

The appalling number of motor acci- 
dents on the highways has induced the pas- 
sage of many statutes throughout the States 
regulating vehicular operation requiring se- 
curity. All the regulations have been 
upheld as legitimate exercises of the police 
power.” 


Wrongful Acts 
Do Not Defeat Statute 


In New Hampshire the new Security Act 
of 1937 provides: 

“That no violations of exclusions, condi- 
tions, terms or language contained in the 
policy and no unauthorized or unlawful use 
of the vehicle, except where the use of a 
motor vehicle is due to conversion with in- 
tent, wrongfully, to deprive the owner of 
his property, whether or not a premium 
charge has been made and paid, shall oper- 
ate, defeat or void the policy as to bar a 
recovery for such accidents within the lim- 
its of the policy.” 

The Supreme Court of that state, as late 
as July, 1946, in Phoenix Indemnity Company 

Cromwell, 47 Atl. 2d 827, construed the 
phrase “no violations of exclusions” to mean 
“no exclusions.” In that case, the policy 
covered the owner while driving any other 
motor vehicle. He had sold his car and 
while operating a borrowed car, had the 
accident. In a declaratory judgment peti- 
tion the insurer carrier attempted to limit 
coverage only to the period of ownership. 

The statute, in defining the term “motor 
liability policy,” further provides for the pro- 
tection to the named assured for liability 
“due to the operation of any motor vehicle 

. not owned in whole or in part by such 
assured.” The endorsement contained that 
provision. In dismissing the petition Justice 
Johnson said: 

“In other words, the idea of wrongful 
conduct on the part of the insured as de- 
feating the policy has been abandoned for 
the more general concept that no exclusions, 
conditions, other terms or language con- 
tained in the policy shall operate to defeat 
or avoid it so as to bar recovery for acci- 
dents.” 


The Supreme Court of Pennsylvania, in a 
somewhat analogous situation where the 
statute contained substantially the same pro- 
vision, held the policy an “absolute” one. 
It had been certified to the Secretary of 
Revenue as a required policy, and it covered 
the operator while driving any car (with or 
without permission not stated). While un- 
lawfully operating the plaintiff's car, without 
his permission or consent, he damaged it in 
an accident. Judgment for such damage was 
recovered against him and a suit brought 
on the policy. 

In sweeping aside the contention of the 
carrier that the policy did not cover a crimi- 
nal act, as here committed, the court in 
Shy v. Keystone Mutual Casualty Company, 
29 Atl. Rep. 2d 23, held, in part: 


“We do not think the fact that the assured 
may have committed a crime in acquiring 
possession of plaintiff's motor vehicle is 
material to defendant’s responsibility under 
the operator’s policy. He may even have 
violated the law in the method of operation, 

e., by reckless driving and still defendant 

would not be relieved of liability because of 
any public policy against the underwriting 
of a criminal Act.” ™ 


Hearing and Appeal 


There is no provision in the New Jersey 
statute, nor generally in those of other 
states, for a hearing or appeal from the 
Commissioner’s determination under either 
the “proof” or “security” statutes. How- 
ever, in Kentucky, Maine, Missouri, Nebraska, 
New Hampshire, New York, Wisconsin and 
Virginia, such an aggrieved person is en- 
titled to a hearing on his petition and may 
thereafter appeal from an adverse ruling. 
No rules for procedure therein are set out 
in the statute, but hearings and appeals are 
probably conducted under the rules promul- 
gated by the Commissioner. An appeal does 
not act as a stay of such demand unless the 
court so orders. 


Requirements 
for ‘‘Proof’’ or Security 


An insurance policy, to be accepted as 
“proof” or security, must be a_ standard 
motor vehicle liability policy, approved by 
the Commissioner of Insurance, and must 
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conform with the provisions of the statute; 
otherwise it is conclusively presumed to be 
so amended. To cover a resident, the carrier 
must be authorized to do business in the 
resident’s state. To cover a non-resident, if 
the insurance carrier is not admitted in the 
state of accident, it must certify to the Com- 
missioner that the policy or bond will cover 
future accidents. Where “security” is de- 
manded, the carrier may certify that the pol- 
icy covered the accident, agree to accept a 
final judgment of a court of competent juris- 
diction as conclusive, and deputize the Com- 
missioner to accept service of process in a 
suit on the policy. It is not cancellable until 
ten days after notice to the Commissioner. 
The carrier must likewise give ten days’ 
notice of expiration. 


A certified policy can be canceled only by 
notifying the Commissioner, as well as the 
assured, even though the conviction for which 
the “proof” is required has been reversed. 
(Kenney v. Indemnity Insurance Company 
(N. J.), 159 Atl. 686.) 


All these states, except Georgia, Maine, 
New Hampshire and North Dakota, require 
such policy or bond to cover accidents hap- 
pening anywhere in the United States and 
Canada, except that it is restricted to the 
United States by California, the District of Co- 
lumbia, and North Carolina. No territorial 
limits are specified in the acts of Connecti- 
cut, Delaware, Indiana, Rhode Island, South 
Dakota and Vermont. Georgia specifies the 
State of Georgia only. 


Any territorial restrictions in the policy, 
contrary to the statute are void. (Continental 
Ins. Co. v. Charest (N. H.), [11 CCH Auto- 
MOBILE Cases 176] 20 Atl. (2d) 477.) 


A judgment isudeemed. satisfied, for the 
purposes only of complying with the act, 
where the statutory limits of the policy or 
any necessary part thereof has been paid and 
credited against it. The judgment remains 
open, however, as to any amount in excess 
of the statutory limits (hereinafter discussed). 
The judgment may be paid in installments, 
with the consent of the judgment creditor 
in the order of the court solely to permit 
the judgment creditor to operate a motor 
vehicle. The license is again suspended upon 
failure to pay any installments. 


License or registration certificates of the 
judgment debtor remain suspended and not 


renewed, and new ones are not granted, until 
a judgment is satisfied and “proof” for future 
accidents given.” 


Bankruptcy or Insolvency 


Discharge in bankruptcy or insolvency 
proceedings is not a satisfaction.” (This ap- 
plies only up to the statutory—not excess— 
limits. ) 


This bankruptcy provision of the New 
York act has been held constitutional by 
the United States Supreme Court in the case 
of Reitz v. Mealey, 314 U. S. 336, where Mr. 
Justice Roberts, speaking for the Court, 
said: 


“The use of the public highways by motor 
vehicles with its consequent dangers renders 
the reasonableness and the necessity of the 
regulation apparent. . .. Any appropriate 
means adopted by the states to insure com- 
pliance and care on the part of its licensees 
and to protect others using the highway is 
consonant with due process. As the 
Court below has held, the effect of the stat- 
ute as it stood prior to the enactment of 
1936 was to make the license privilege a 
form of protection against damages to the 
public inflicted through the licensee’s care- 
lessness. ... 


“The penalty which Section 94-B imposes 
for injury due to careless driving is not for 
the protection of the creditor merely but to 
enforce a public policy [that] irresponsible 
drivers shall not, with impunity, be allowed 
to injure their fellows. This scheme of leg- 
islation would be frustrated if the reckless 
driver were permitted to escape its provision 
by the simple expedient of voluntary bank- 
ruptcy.... Such legislation is not in dero- 
gation of the Bankruptcy Act. Rather it is 
an enforcement of permissible state policy 
teaching highway safety. 


“The claim of deprivation of rights with- 
out due process of law is frivolous. ... The 
grant of this additional remedy is not in- 
consistent with the concepts of due process.” 


(See also Watson v. State Department of 
Motor Vehicles, 298 Pac. 281.) 


To the contrary, however, Iowa and North 
Carolina, by the opinion of the Attorney 
General, 1937, have held that bankruptcy is 
a discharge. 
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Most statutes provide that the liability of 
the carrier becomes “absolute” up to the 
statutory limits when loss or damage covered 
by the policy occurs.” It is to be assumed, 
of course, that the policy has been certified 
in response to the demand of the Commis- 
sioner. If so, all policy defenses, such as 
breaches of warranty or conditions subsequent, 
as well as fraud in obtaining the policy, are 
barred either by express statutory provision 
or by judicial interpretation.” 


“Covered by the Policy” 


Even under such a required policy, the 
exclusion clauses, such as driving without 
permission (express or implied) of the named 
assured, carrying passengers for hire, etc., 
would prevail where the accident was caused 
by the operator who came within one of the 
exclusion clauses.” 


Such a situation arises where the motor 
vehicle operator voluntarily carries at the 
time of accident a standard motor vehicle 
liability policy, carrying by endorsement the 
provisions of the act, though no demand for 
“proof” has been made, The insured has 
been involved in a previous motor vehicle 
accident causing personal injury or property 
damage, but no report thereof has been made 
to the Commissioner or insurance carrier; 
consequently, no demand for proof has ever 
been made by the Commissioner. 


Query: Is such a policy a “required” one 
in the event of a subsequent accident? 


Generally a statutory demand by the Com- 
missioner in most jurisdictions” is a condi- 
tion precedent to make the policy a required 
and an “absolute” one, to bar policy defenses 
by the assured in a subsequent suit upon it. 
In New Jersey, however, the rule is other- 
wise by judicial construction of our court of 
Errors and Appeals in the case of Steliga v. 
Metropolitan Casualty Company, 113 N. J. L. 
102. It held that a person within the class 
who might be called upon to furnish proof 
could anticipate such a demand because of 
a previous accident, although no demand for 
“proof,” in fact, had been made. The writer 
was counsel in that litigation and the victim 
of that decision. Therein the assured had 
failed to report the accident, which resulted 
in an existing judgment for $500. The insur- 
ance carrier had refused to defend because 
of this breach of the policy. Ina subsequent 


suit by the judgment-creditor on the policy, 
which by endorsement contained the provi- 
sions of this law, the assured testified, .over 
objection, that in 1927 (two years before 
the act became effective) he had caused 
property damage to the extent of $175 ina 
motor vehicle accident. He admitted that 
he had never reported it to the Motor Vehicle 
Commissioner: or at any time disclosed it to 
the insurance carrier. The court held: 


“Presumably it was in consequence of this 
prior accident that the policy was applied 
for and issued with the terms of the Act 
incorporated therein. It is urged that 
because the policy was not issued at the 
demand of the Commissioner, it therefore 
had no legal status. We do not agree with 
this proposition, It is true that the Act 
directs that the Commissioner shall require 
proof of responsibility in such cases but it 
does not make such action a condition prece- 
dent to the validity of insurance effected in 
accordance with the term. The insured be- 
ing in the class requiring such proof, it was 
not obligated to wait until the Commissioner 
should act before complying with the terms 
of the Act by establishing, through insur- 
ance, the proof of responsibility the law re- 
quired. It was likewise optional with the 
company to assume such liability but if it 
did so it could not exclude the responsibility 
thus undertaken.” 


The court ignored the fact that the Com- 
missioner could not have demanded prooi 
because of this $175 accident, since it had 
occurred two years before the act became 
effective. This is still the law of New Jersey 
and was reiterated as late as 1938 in the 
case of Ambrose v. Indemnity Insurance Co. 


of North America, 199 Atl. Rep. 47. 


There seems to be no reasonable basis in 
legal logic justifying this decision, The Com- 
missioner, if he had known, could not have 
demanded proof because the accident oc- 
curred before the enactment of the Statute, 
which was not retroactive. With the in- 
surer ignorant of the previous accident, there 
could have been no meeting of the minds to 
effect the making of such a contract; the 
insured could not claim that he procured this 
policy in anticipation of being so required.” 


Under these conditions the theory of the 
Opinion is, we respectfully submit, unsound 
under any legal principle. The only basis 
upon which it can possibly be justified, we 
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believe, was that the court was determined 
to enact a semi-compulsory insurance law by 
judicial decision. 


Action on ‘‘Absolute”’ Policies 


Even under these decisions in New Jersey, 
the accident must have been within the class 
requiring “proof” to make such a policy a 
required one. To illustrate: Subsequently a 
companion suit to the Steliga case resulted 
ina judgment for $4,000. In another action 
upon the same policy we successfully de- 
fended on the ground that the accident of 
1927 did not cause property damage to the 
extent of $175, but less than $100 (the statu- 
tory requirement at the time—subsequently 
lowered by amendment to $25) and hence 
did not come within the statute. (Rasinski 


v. Metropolitan Casualty Co. (1937), 189 Atl. 
Rep. 373.) 


Exclusion Clause 


In a retrial of the Ambrose case the car- 
rier caught up with the assured and his 
plaintiff-brother, proving that the accident 
resulting in the judgment against the assured 
—wherein merely a perfunctory defense was 
interposed by the named assured, the brother 
of the claimant—had arisen in and out of 
his employment by the assured. We favor- 
ably invoked the Workmen’s Compensation 
exclusion clause of the policy. (Ambrose v. 
Indemnity Insurance Co. of North America, 
{7 CCH AuTomMoBILE CASEs 486] 12 A. 2d 
693.) 


Excess Limits 


The amount of the policy above the statu- 
tory limits is commonly known as “excess” 
limits. Any policy defenses, such as breaches 
of warranty or conditions subsequent, are 
available to these “excess” limits just as if 
the statute did not intervene. In most of 
the states it is so expressly provided in the 
Statute, as well as the right of the insurer 
to recover back from the insured the amount 
of money he is compelled to pay even under 
a statutory “proof” or “security” policy. 


In the absence of a statute the insurer has 
its common law remedy. In the Ambrose 
case, infra, we successfully invoked the de- 
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fense as to these “excess” limits. The judg- 
ment sued upon was $6,000, and the court 
held that the breach of warranty of the 
Assured was a complete defense as to 
the $1,000 excess, under the common law. The 
statute at that time did not contain this 
provision. 


In either situation, we venture to suggest 
that in addition to New Jersey, those States 
sugh as Vermont et al., supra, where the 
statutes contain no provision for making the 
policy “absolute” upon the occurrence of a 
loss, the exclusion clauses of a policy—e.g., 
driving without permission of the named 
assured, express or implied, carrying passen- 
gers for hire, etc.—can be invoked by the 
insurance carrier.” 


Antedated Policies 
Procured Through Fraud 


Under the above New Jersey doctrine, we 
practitioners have, on several occasions, been 
confronted with the situation where insur- 
ance carriers issued and antedated, at the 
request of the assured, standard motor vehi- 
cle policies containing the provisions of the 
aforesaid safety-responsibility acts—without 
the assured’s having disclosed the occur- 
rence of the accident. Each assured, never- 
theless, blandly claimed that, just because 
he had previously been concerned in an acci- 
dent, he thus brought himself within the 
provisions of the statute, though no demand 
for “proof” had been made by the Commis- 
sioner and though the assured had perpe- 
trated a planned fraud upon the carrier. In 
such suits in equity by the carrier to cancel the 
policies on the ground of fraud in the pro- 
curement by failing to disclose the accident 
to the carrier, our courts have uniformly 
held that the Motor Vehicle Safety-Respon- 
sibility Statute was not enacted to perpetrate 
a fraud and that the rights of the injured 
person, under these circumstances, could be 
no greater than those of the assured. They 
have canceled the policies.” 


In the Abarbanel case the court went so 
far as to decree that even where the account: 
ing department had accepted the premium 
after the claim department had discovered 
the fraud, the company was not estopped 
from seeking rescission; for the court recog- 
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nized that in a large insurance company one 
department could not always know what 
was taking place in another department. 


Assigned Risks 


This plan is equally applicable to the 
“security” as well as the “proof” type of 
Motor Vehicle Safety-Responsibility Laws. 
This plan is designed to provide insurance 
for an operator coming within the provisions 
of the statute who, by reason of his bad 
driving record, has proved himself to be an 
undesirable risk for insurance, without which, 
he is not permitted to operate a motor vehi- 
cle. Only in Virginia and Illinois thus far 
do such statutes specifically provide for such 
a plan. 


However, in twenty-two states every in- 
surance company authorized to do business 
in such states has voluntarily and at its 
own expense effected and maintained for 
some years a voluntarily “assigned risks 
plan.”™ This is operated by the Assigned 
Risks Division of the Association of Cas- 
ualty and Surety Executives for those own- 
ers and operators who, because of their past 
record, cannot procure insurance when it is 
required under the above acts. The com- 
pany assigned can reject the risk, and the 
applicant thereafter can appeal to the 
Assigned Risks Division. If this division 
is adverse, the applicant or the carrier can 
further appeal to the Commissioner of 
Insurance. A hearing is held, and his deci- 
sion is final. A surcharge of fifteen per cent 
above manual rates is made if a policy is 
issued. It is interesting to note that for a 
conviction for drunken driving or for leav- 
ing the scene of an accident,” the manual 
premium rates themselves are increased fifty 
per cent. The plan contemplates broad cov- 
erage, i.e., for any cars operated—or limited 
to the car for which a restricted license to 
operate is issued, Without such a plan, an 
operator or owner unable otherwise to pro- 
cure insurance, would be automatically ruled 
off the highway. 


In New Jersey alone, it may interest you 
to know, for the year 1946, 494 such risks 
were assigned and twenty-eight rejected (of 
which four appealed and two were sustained). 
In the State of New York ninety-seven were 
rejected; there were forty-four appeals, of 
which twenty-four were sustained. 


Security Laws 


Security laws apply to past accidents only 
(as distinguished from future ones) regard- 
less of fault.” The Illinois, Maine, Maryland, 
Minnesota and New Hampshire statutes 
read that if the operator “is ‘in any manner 
involved’ in a motor accident” within the 
statutory provisions, the operator’s license 
and owner’s” certificate and registration plates 
are suspended until “security” is deposited 
with the Motor Vehicle Commissioner and 
“proof” required for future accidents. 


These laws have been adopted in thirteen 
states and have supplemented the “proof” 
laws in Illinois, Indiana, Maryland, Maine, 
Michigan, Minnesota, Nebraska, New Hamp- 
shire, New York, Vermont, Virginia and Wis- 
consin, 


The Commissioner and his staff, after re- 
ceiving the report of the accident, make a 
survey of the probable damages, including 
personal injuries, and require — generally 
within sixty days—the deposit of security up 
to the statutory limits to pay any judgment 
in an action instituted within a certified time, 
under penalty of revocation of license, and 
to furnish proof for future accidents. The 
provision does not apply to an operator or 
owner who is covered by a statutory insur- 
ance policy or bond.” 


Statistics Under the Security Law 


To grasp a proper idea of the importance 
and enforcement of these laws, I take the 
liberty of referring to the annual report for 
1945 of Mr. Fletcher, the Commissioner of 
Motor Vehicles for the State of New York. 
The New York Act with the combined 
“proof” and “security” feature became effec- 
tive January 1, 1942, and does not apply to 
persons insured at the time of the accident. 
The state received 392,954 reports of 195,947 
motor vehicle accidents; $1,066,889 was de- 
posited by 7,371 uninsured operators or own- 
ers and $890,554 was thereafter refunded; 
45,291 licenses were suspended until “secur- 
ity” and “proof” was furnished, of which 
33,317 suspended licenses were thereafter re- 
instated when the persons complied with 
the statute. While no accurate figures were 
available, Commissioner Fletcher believes 
that eighty per cent of all cars of New York 
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residents are insured for at least the statu- 
tory limits as against thirty per cent when 
the law was first enacted.” 

Under the New York Act an insured oper- 
ator or owner of a legally parked car—in no 
possible way to be blamed for the accident 
—has been held to come within the require- 
ments of the statute even though to her it 
was a great hardship. (Ohlsen v. Mealey, 
ON. Y. S. (2d) 123" 


Constitutionality of Laws 


The constitutionality of security-respon- 
sibility laws has been upheld by the Supreme 
Court of New Hampshire in the case of 
Rosenblum v. Griffin, 197 Atl. Rep. 701, 115 
A. L. R. 1367 (1938), on the ground that 
the operation of an automobile upon the 
highway not being a right but a privilege, 
a grant thereof may be qualified even by 
the imposition of conditions which are unfair 
and unreasonable. 


“Since legislation requiring insurance or 
other security as a condition of the right to 
operate a motor vehicle on the highways is 
valid, the compulsion may be limited to de- 
pend upon contingencies, .. . 


“The test of an accident without regard 
to fault or a charge of fault as the occasion 
for giving the law operative effect is in some 
aspects an arbitrary one. It discriminates 
among innocent persons between those es- 
caping and those not escaping accident... . 
Proper operation is immaterial and innocent 
misfortune is penalized and thus the law 
appears to be arbitrary. Nevertheless it is 
applicable to all innocent persons alike and 
therefore there is no unjust discrimination. 
While the classification creates inequality it 
reasonably promotes the matter of the gen- 
eral welfare and thus is not a mere arbitrary 
selection and hence is constitutional within 
the equality clause of the Fourteenth Amend- 
ment.” ™ 


The “proof” laws were enacted in the 
seven provinces of Canada between the pe- 
tiod of May 1, 1930, and 1933. “Proof,” 
however, in each of them was discretionary, 
except for convictions and judgments. 

Effective January 1, 1946, the Province of 
Manitoba adopted this Model Financial 
Responsibility Act. 

Each of them requires satisfaction of 
judgment and thereafter proof, and applies 


to convictions in the United States and to 
judgments, except in Prince Edward Island. 


Proof, in the discretion of the Commis- 
sioner, may be required before issuing a 
license to a person under twenty-one or over 
sixty-five years of age. 


Under the principle of reciprocity, every 
province, except Prince Edward Island, rec- 
ognizes convictions for an offense which 
would result in the suspension or revoca- 
tion of the license in that province and there- 
upon applies to sanctions. 


Power of Commissioner 


These “security” laws clothe the Commis- 
sioner with quasi, if not judicial, power. 
It is a serious question whether deputizing 
him to assess the amount of respective dam- 
ages, without any hearing and right of ap- 
peal by the aggrieved person in order to 
continue to drive an automobile, does not 
violate the “due process” clause of the fed- 
eral Constitution, The point was not before 
the court in the Rosenblum case (N.H.), 
supra; yet it was ignored by the Ohlsen case, 
supra, by New York County Court, whose 
decision was based solely on the ground of 
public safety and the police power. 


Justice Perskie, speaking for the Supreme 
Court of New Jersey in the Garford case, 
supra, upheld the act and suspension of 
license, “providing the licensee is given the 
right of appeal or review of revocation.” 


But Justice Hatcher of the West Virginia 
Supreme Court indicated to the contrary 
when he said, in the Nutler case, supra: 


“Notice and hearing—‘a day in court’—are 
matters of right in judicial proceedings but 
not so necessarily in administrative proceed- 
ings which, from their character, may not 
require such procedure or from ‘imperative 
necessity’ cannot await it.” 


Thus, we are confronted with two con- 
flicting views on the subject. Evidently to 
avoid the contingency that the act be de- 
clared unconstitutional, the “proof’—“secur- 
ity” laws provide for such a hearing and 
appeal except those in Illinois, Indiana, 
Maryland, Michigan, Minnesota and Ver- 
mont, 


Being a quasi-judicial or judicial act, the 
motives and reasons which prompt the Com- 
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missioner in fixing the amount of damages 
cannot be the subject of interrogation except 
upon impeachment proceedings. (State v. 
McGovern, et al., October, 1946, N. J. 42 A. 
(2d); In re Hudson County Board of Free- 
holders, 105 N. J. L. 69.) 


Viewed from any standpoint, it appears to 
the writer that it is compulsory insurance 
under another name, The policy limits of 
$5,000/$10,000 seem very inadequate dam- 
ages to compensate one or more than one 
person who may have suffered severe in- 
juries, hospitalization and extensive medical 
care, or the pecuniary injuries suffered by 
the next of kin. 


You will recall that the announced pur- 
pose of the Truman Senate committee in- 
vestigation was to ascertain if there is any 
safety in a motor vehicle safety-responsi- 
bility law. Judging by the daily increase 
in motor vehicle accidents on our highways, 
we have not yet solved the problem. 


Perhaps the penalty for illegal driving is 
too moderate to make the reckless and un- 
lawful driver conscious of the danger to the 
public. 


On the other hand, the pedestrian himself 
should share some of the blame and be re- 
quired to observe the traffic laws equally 
with the motor vehicle operator. 


The inadequacy of the provisions of the 
law and/or its enforcement in such cases is 
recognized by the public press. It was so 
reflected in a recent editorial of the Newark 
Evening News, a leading newspaper in New 
Jersey, which I quote herewith: 


“For all the study and attention which 
safety authorities, the State Motor Vehicle 
Department experts and legislators, give to 
traffic laws, none has been enacted to deal 
adequately with the offender who continues 
to drive an automobile after his license has 
been suspended or revoked. 


“Drivers who operate cars without a 
license receive official notice, as a rule, only 
after an accident has occurred or a traffic 
violation has been detected. Because this 
type of road menace is so hard to detect, 
the law ought to be amended to provide jail 
terms for those violators who are caught, 
Here is an assignment which should com- 
mend itself to safety authorities currently 
cooperating in another campaign to make 
streets and highways safe.” 


We are at the threshold of a large field 
in administrative law. How it will develop 
is a matter of executive experience and sound 
judicial construction. With some exceptions, 
the court seems to envisage well the real 
inward reasons and implications of the new 
policy, 


We trust that the wisdom of our judges 
will find the way to preserve the service of 
accident insurance, in one way or another, 
for it is evident that only by such means 
in new and ingenious forms can security- 
responsibility be continued to meet this bur- 
den of liability which it is hoped, in spite 
of recent statistics, the states will be able to 
stem. 


We believe, as the law develops, that a 


successful solution will be found. 


[The End] 


FOOTNOTES 


1In Missouri, the act became effective Oct. 6, 
1946, 

2 Connecticut — $15,000/$15,000 — $1,000; Dela- 
ware—$5,000 — $1,000; Montana — $500/$1,000— 
$250; South Dakota — $2,000; Wisconsin — 
$5,000/$10,000—$5,000. 

* Michigan, Illinois, 
et al. 


* Arizona: State v. Price, 1937, 63 P. 2d 653. 
California: Watson v. State Division of Motor 
Vehicles, 298 P. 481. Massachusetts: In re opin- 
ion of the Justices (1925), 147 N. E. 681. New 
Hampshire: Rosenblum v. Griffin (1938), 197 
Atl. 701. New Jersey: Garford Trucking v. 
Hoffman, 177 Atl. 881. New York: Ohlsen v. 
Mealey (1942), 37 N. Y. Supp. 2d 123; aff'd 314 
U. S. 33. Tennessee: Sullins v. Butler (1940), 
135 S. W. 24 930. West Virginia: State v. State 
R. R. Commissioner (1937), 193 S. E. 549. 


Kentucky, Minnesota, 


For decisions on the subject, see 39 A. L. R. 
1023; 115 A. L. R. 1367, 

> California, Hawaii, Illinois, Nebraska, Ohio, 
Pennsylvania, Rhode Island, North Dakota, Ver- 


mont and Wisconsin do not recognize convic- 
tions in other states. 


* Pennsylvania: Mandatory revocation for 
drunken driving; fraud in application; felony 
with a motor vehicle; leaving the scene of acci- 
dent or when, commissioner in his discretion, 
has the right to do so, he may instead demand 
proof. 

* Arizona, Georgia, Indiana, North Carolina 
and Tennessee require ‘‘proof’’ only after an un- 
satisfied judgment. 


® Registration certificate and plates not af- 


fected in Georgia, Massachusetts, Ohio, Ten- 
nessee, Vermont and Washington. 
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*Delaware: Applies only to convictions and 
unsatisfied judgments. 


1 By a ruling, the Commissioner in New Jer- 
sey permits the courts to decide that issue upon 
the trial of a suit arising therefrom, and 
“proof” is not required until thirty days after 
a final judgment remains unsatisfied. (Likewise 
N. Y.) 

"In all states except Connecticut, Delaware, 
District of Columbia, Georgia, Hawaii, Maine, 
Massachusetts, Montana, Nebraska, New Hamp- 
shire, North Carolina, Ohio, Pennsylvania, 
Rhode Island, South Dakota, Vermont and Wis- 
consin, restricted licenses are in effect. 


#2 Washington: No suspension of registration 
or operator’s license because of judgment debtor 
who did not personally operate. Connecticut: 
No provisions for judgment. 


"Canadian judgments not so recognized in 
Georgia, Hawaii, Minnesota, Ohio and Rhode 
Island. 

4 Foreign judgments not recognized: Georgia, 
Delaware, Ohio and Vermont. 


% The statutes of Delaware, Georgia, Hawaii, 
North Dakota, Rhode Island, South Dakota and 
Tennessee contain no such provision. 


“If the judgment is paid within thirty days 
after it becomes final, no ‘‘proof’’ is required. 


“Held constitutional in Garford Trucking 
Company v. Hoffman, 177 Atl. Rep. 882 (N. J.). 

% Vermont makes it mandatory first to deter- 
mine fault after full investigation. No appli- 
cation to either owner or operator where 
Commissioner is satisfied neither caused nor 
contributed to the accident. No requirement in 
Nebraska and Wisconsin if operator files a re- 
lease from liability where he has been finally 
adjudicated by a court not liable for the acci- 
dent. 

*Applies only up to the statutory—not excess— 
limits. In Arizona judgment unsatisfied wholly 
or in part for five years is deemed satisfied. 

*Contra, The statutes of Delaware, District 
of Columbia, Georgia, Iowa, North Carolina, 
North Dakota, Rhode Island, South Dakota and 
Tennessee contain no such provision. Hence, 
bankruptcy would be a satisfaction where in 
obtaining the original judgment issues of wil- 
fulness and maliciousness were absent. In re 
Opinion of Attorney General, Iowa, 1936. 

*The statutes of Arizona, California, Con- 
necticut, Delaware, District of Columbia, 
Georgia, Indiana, Kansas, Ohio, Pennsylvania, 
Rhode Island, South Dakota, Utah and Wis- 
consin contain no such provisions. 

=New Jersey: Ambrose v. Ind. Insurance 
Company of North America (infra). New 
Hampshire: Sauriolle v. O’Gorman (1932), 163 
Atl. 717. Vermont: American Fidelity Company 
v. Provencher (1939), [2 CCH AUTOMOBILE 
CASES 147] 3 A. 2d 824. West Virginia: Ad- 
kins v. Inland Mutual Insurance Company, [14 
CCH AUTOMOBILE CASES 1046] (1940), 20 
S. E. 2d 471. Wisconsin: Hunt v. Dollar (1937), 
271 N. W. 405. Colorado: By statute. 

*New Jersey: Ambrose v. Indemnity Insur- 
ance Company of North America, [7 CCH AUTO- 
MOBILE CASES 486] 12 A. 2d 693. New 
Hampshire: American Emblem Insurance Co. v. 


Worden, [16 CCH AUTOMOBILE CASES 468] 
29 A. 2d 417. 


™* New York: Cohen v. Metropolitan Casualty 
Company, 252 N. Y. Supp. 74; American Lwm- 
berman’s Casualty Company v. Trask, 204 N. Y. 
545. California: State Comp. Fund v. Bankers 
Indemnity Company, [4 CCH AUTOMOBILE 
CASES 669] 106 F. 2d 368. New Hampshire: 
American Mutual Insurance Company v. Ocean 
Accident Company. Rhode Island: Anderson v. 
American Insurance Co., 149 Atl. 797. 


*In State et al. v. Bankers Indemnity Insur- 
ance Company (1939), [4 CCH AUTOMOBILE 
CASES 669] 106 F. (2d) 368, the Circuit Court 
of Appeals (Ninth Circuit) declined to follow 
the decisions. 


% American Fidelity Company v. Provencher, 
[2 CCH AUTOMOBILE CASES 147] 3 A. 2d 824. 


77 New Jersey: Continental Casualty Company 
v. Lanziero, 181 Atl. 170. Commercial Casualty 
Company v. Abarbanel, Unreported. Massachu- 
setts: Contra. Royal Indemnity Company v. 
Granite, 4 N. E. 2d 809. 


23 New Hampshire, Maine, Connecticut, IIli- 
nois, Washington, Vermont, New Jersey, New 
York, California, Wisconsin, Minnesota, Oregon, 
Pennsylvania, Indiana, Michigan, Ohio, Colo- 
rado, Utah, Virginia, North Dakota, Maryland 
and Nebraska, 


2% Ohlsen v. Mealey, 37 N. Y. S. (2d) 123, hold- 
ing even if legally parked. Other States have 
construed it otherwise as hereinafter indicated. 


Contra as to a car stopped, standing or parked 
in Virginia. 


%* Contra: Maine and New Hampshire: Where 
car was being operated without his consent or 
Commissioner is satisfied neither owner nor 
operator was responsible for accident or crimi- 
nal act of a third person while operating an 
insured automobile, provided owner maintains 
proof for future accidents. Vermont: From the 
operator only if convicted of a violation of 
traffic act as result of the accident. Delaware: 
If nonresident, motor vehicle or its contents 
cannot be removed until security given. Ne- 
braska: Owner not operating excepted. 


‘‘Absentee’’ owner statutes have been enacted 
in New York, Colorado, District of Columbia, 
Iowa, Michigan, Minnesota and Rhode Island, 
creating liability of an owner for negligence of 
one to whom he has lent the car, where no 
liability existed before, thus bringing the owner 
within the statutes. Their constitutionality has 
been upheld by the United States Supreme Court 
in the case of Young v. Masky, 289 U. S. 253. 


31 Self-insurers are excepted in Maine and New 
Hampshire. Vermont has no such provision. 


% For tne year 1945, 2,454,473 motor vehicles 
were registered in the state. A rising total of 
traffic accidents was expected, but 88,000 more 
accident reports were received than in the pre- 
ceding year. 

83 This, however, is contrary to the statutes in 
Iowa, Maine, New Hampshire, Maryland, Ne- 
braska, Oregon, Virginia and Wisconsin. 

™ Surtin v. S. of S. (Mich.), 15 N. W. 2d 471; 
Heart v. Fletcher, 53 N. Y. S. 2d 369; Ohlson v. 
Mealey, 37 N. Y. S. 2d 123; Sellins v, Butler, 
135 S. W. 2d 930. 
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if Bon TITLE of this article might have 
been “Right to Life Insurance Policy 
Proceeds in Community Property State 
Where Wife Beneficiary Predeceases In- 
sured Husband,” however, such a title 
would indicate that the article discusses the 
disposition of the proceeds of a life insurance 
policy in any of the states recognizing and en- 
forcing the community property system where 
a wife beneficiary has predeceased the insured 
husband. But the telegram requesting the 
preparation of the article referred to the 
recent Texas case styled Hardin, et al. v. 
The Volunteer State Life Insurance Company, 
et al., 193 S. W. 2d 554, 11 CCH Lire Cases 
794, and suggested that the subject be treated 
in the light of that decision. This neces- 
sarily somewhat narrows the subject be- 
cause the precise question involved and 
decided in that case was the status of the 
cash surrender value of certain policies at 
the time of the death of the wife beneficiary. 
She had predeceased the insured husband 
by some four years, without any claim being 
asserted to such cash surrender values by 
her estate at the time of her death, nor, in 
fact, until after the death of the insured 
husband, he, in the meantime, having made 
a change in the beneficiaries. So far as the 
research made in connection with this article 
discloses, the identical question has never 
been decided in any of the community prop- 
erty states. 

The fundamental principles involved in 
the community property system are ap- 
parently the same in the eight states recog- 
nizing and enforcing that system. Those 
eight states are, of course, Arizona, Cali- 
fornia, Idaho, Louisiana, Nevada, New 
Mexico, Texas and Washington. However, 
even a casual examination of the subject 


Will the Hardin Case 
Make New Law? 


will disclose that there are special statutes 
in many of those states which alter the 
situation, and the court decisions, largely 
because of those statutes, vary in certain 
respects. An effort has been made to note 
and to make brief reference to decisions 
from other states where they are believed 
to have any relevance, but in the main this 
discussion deals with Texas authorities. 


As a background for the Hardin case, brief 
reference will be made to the pertinent 
Texas statutes dealing with “separate prop- 
erty” and “community property.” 

Article 4613 of the Revised Civil Statutes 
of Texas provides, in part: 

“All property, both real and personal, of 
the husband, owned or claimed by him be- 
fore marriage, and that acquired afterwards 
by gift, devise or descent, as well as the 
increase of all lands thus acquired, and the 
rents and revenues derived therefrom, shall 
be his separate property.” 

Article 4614 is a companion statute, and 
contains identical provisions with regard to 
the separate property of the wife. 

Article 4619, which is the statute of 
primary importance here, provides: 

“All property acquired by either the hus- 
band or wife during marriage, except that 
which is the separate property of either, 
shall be deemed the common property of the 
husband and wife; and all effects which 
the husband and wife possess at the time 
the marriage may be dissolved shall be re- 
garded as common effects or gains, unless 
the contrary is satisfactorily proved.” 

By court decisions in Texas it has been 
determined that the statutes defining sepa- 
rate property will be strictly construed, 
whereas the statute dealing with community 
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By RALPH W. MALONE 


The author, a member of the law firm of Malone, 
Lipscomb, Seay & Shuford, Dallas, Texas, dis- 
cusses the right to life insurance proceeds in 
community property state where wife beneficiary 


property will be liberally construed, and all 
doubts will be resolved in favor of the com- 
munity estate. See such cases as Lee v. 
Lee (Com. App.), 247 S. W. 828, and the 


authorities therein cited. 


Husband Has Sole Control 


In Texas, in addition to the foregoing 
statutes, it is provided, both by statute and 
by court decisions, that during coverture the 
husband shall have sole control and man- 
agement of the community property, and it 
has been held that such control cannot be 
interfered with unless it is exercised in 
fraud of the rights of the wife. 

The foregoing reference to the pertinent 
statutes and court decisions is important 
in view of the fact that the Supreme Court 
of Texas has granted a writ of error in the 
Hardin case, and, in so doing, has stated that 
such writ of error was granted on the First 
and Thirteenth Points of Error assigned in 
the application. 

The First Point of Error, as contained in 
the application, reads: 

“Dr. Hardin, having been the manager of 
the community estate of himself and wife 
at the time the insurance policies were pur- 
chased, and having reserved the right to 
change the beneficiaries therein at any time 
prior to his death, the Court of Civil Ap- 
peals erred in failing and refusing to hold 
that Respondent, Hal White Hardin, as 


predeceases insured husband 


sole heir of Pearl White Hardin, was not 
entitled to recover any of the proceeds of 
the policies in the absence of a showing by 
said Respondent of an intent on the part 
of Dr. Hardin to defraud Pearl White 
Hardin of her interest in and to the com- 
munity property, in paying the premiums on 
said policies with community funds.” 

The Thirteenth Point of Error, as con- 
tained in the application for writ of error, 
reads: 

“The Court of Civil Appeals erred in fail- 
ing and refusing to hold that the burden of 
proof was on Respondent, Hal White 
Hardin, to show that he has not already 
received his full share of the community 
estate of the insured and Pearl White 
Hardin.” 


When this article is published, the Hardin 
case will have been argued before the Su- 
preme Court of Texas but will not have 
been decided. This necessarily places the 
author in the unenviable position of attempt- 
ing to forecast the decision of that court. 
In such a situation a poor guide is better 
than none at all, and the only guide to the 
decision of the Supreme Court is afforded 
by the points of error upon which the writ 
was granted. 

Despite the fact that the author has been 
familiar with the Hardin case from its incep- 
tion, having filed that suit in the nature of 
an interpleader, he has deemed it advisable 
to maintain a scrupulously neutral attitude. 
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The views expressed here will be the first 
attempt to state his position concerning the 
merits of that case. 


Facts of the Hardin Case 


During his marriage to Pearl White 
Hardin, Dr. Abell D. Hardin purchased two 
policies of insurance upon his own life. 
Policy No. 29,751 was issued December 15, 
1915, and originally named his estate as the 
beneficiary. Policy No. 72306 was issued 
March 18, 1925, and originally named Emma 
E. Hardin, mother of insured, as the primary 
beneficiary, and certain other contingent 
beneficiaries. 


Both policies contained the usual provi- 
sions with regard to the insured’s being 
entitled to change the beneficiary at will, 
and the right to exercise all the rights, 
privileges, and options therein contained 
without the consent, or joinder, of the bene- 
ficiary. 


The policies originally called for the pay- 
ment of the proceeds in a lump sum, but on 
December 5, 1933, at the request of the in- 
sured, by endorsement on the policies it 
was provided that the proceeds should be 
paid in 240 equal monthly installments. At 
the same time the beneficiaries were changed, 
with the wife, Pearl White Hardin, as pri- 
mary beneficiary, and various other contin- 
gent beneficiaries were named. 


No further changes were made in these 
policies until after the death of Pearl White 
Hardin, which occurred on September 30, 
1940. On that date the cash surrender value 
of one policy was $1,848.44, and the cash 
surrender value of the other policy was 
$1,448.28. Pearl White Hardin died intes- 
tate, leaving the insured, Dr. Abell D. 
Hardin, and their son, Hal White Hardin, as 
her sole heirs. No necessity for an admin- 
istration existed, and none was taken out on 
her estate. No attempt was made at that 
time by any one to assert any claim to the 
cash surrender value of the policies. In this 
connection reference is here made to the 
language of Article 4619, wherein it is pro- 
vided that “all effects which the husband 
and wife possess at the time the marriage may 
be dissolved shall be regarded as common 
effects or gains.” 


The Question in Issue 


The question is here posed: Did Dr, 
Abell Hardin and his wife, Pearl White 
Hardin, possess the cash surrender values of 
those policies at the time of her death in 
the sense that the rights of her estate, 
therein, then became fixed and irrevocable? 
The author does not think so, and submits 
that the most satisfactory answer to that 
question is given by the United States Cir- 
cuit Court of Appeals for the Fifth Circuit 
in Blaffer v. Commissioner of Internal Reve- 
nue, 103 F,. 2d 489, wherein it is said: 


“The cash surrender value of an insur- 
ance policy is merely a potential asset of the 
community. The cash surrender value does 
not become an actual asset until the money 
is reduced to possession by surrender and 
cancellation of the policy.” 

Reverting to the facts in the Hardin case, 
on September 3, 1943, three years after the 
death of Pearl White Hardin, the insured 
had the beneficiaries in each policy changed 
to his sisters, Hallie Hardin and Idessa 
Hardin, share and share alike, and named 
various other contingent beneficiaries. 


Dr. Abell Hardin died in 1944, leaving a 
will which named his son, Hal White 
Hardin, as his sole heir, and appointing him 


and Byrd E. White as executors of his 
estate. Hal White Hardin was in the 
Service and did not qualify as executor, but 
Bryd E. White did qualify. 


Admittedly all premiums on these poli- 
cies, during the existence of the marriage, 
had been paid out of the community funds 
of Dr. Abell Hardin and Pearl White 
Hardin. 


In June, 1944, Idessa and Hallie Hardin, 
as primary beneficiaries, submitted proofs 
of death and claimed the proceeds. On 
July 3, 1944, Byrd E. White, as executor of 
Dr. Hardin’s estate, made demand upon the 
company to pay Hal White Hardin one-half 
of the cash surrender value of each of the 
policies as of September 30, 1940, the date 
of Pearl White Hardin’s death, on the 
theory that, all premiums on these policies 
having been paid out of the community 
estate, Pearl White Hardin’s estate acquired 
a vested and irrevocable interest in one-half 
of the cash surrender value of these policies 
as of the date of her death. Because of 
these conflicting claims, the Volunteer State 
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Life Insurance Company filed an_ inter- 
pleader naming all the interested parties as 
defendant. 


Holding Upon Trial 


The trial court held that while the estate 
of Dr. Abell D. Hardin was indebted to 
Pearl White Hardin’s estate for one-half of 
the cash surrender value of said policies, 
such indebtedness did not create any char- 
acter of a lien against the proceeds of said 
policies. There being no proof that Dr. 
Hardin’s estate was insolvent, the court de- 
clined to allow Hal White Hardin to par- 
ticipate in the proceeds of these policies. 
The Court of Civil Appeals expressly de- 
clined to adopt this view of the case; but the 
Supreme Court, having indicated that the 
Thirteenth Point of Error was one of 
the points on which the writ was granted, 
may take a different view. 


Decision of Appeal Court 


The Court of Civil Appeals reversed the 
judgment of the trial court, and held out- 
right that, the premiums on the policies 
having been paid out of the community 
funds, the estate of Pearl White Hardin did 
acquire a vested and irrevocable interest in 
the cash surrender value of each of the poli- 
cies as of the date of her death on September 
30, 1940. The act of Dr. Hardin in later 
changing the beneficiaries to his two sisters, 
said this court, was wholly without force 
and effect as to the one-half interest in the 
cash surrender value of the policies, and Hal 
White Hardin, as her sole heir, was entitled 
to collect same in a lump sum. 


With all due deference to the Court of 
Civil Appeals, for which the author enter- 
tains the highest respect, he questions the 
correctness of this holding, and will under- 
take to state herein the basis for such dif- 
ference of opinion. 


Martin v. Moran 


_ The Court of Civil Appeals cites, and re- 
lies upon, the case of Martin v. Moran, 32 
S. W. 904. That case holds merely that the 
husband may not effectually dispose of the 
proceeds of a life insurance policy to a third 
party by will, and thereby defeat the surviv- 
ing widow’s claim to her one-half of the 


proceeds where community funds have been 
used to pay the premiums. It is believed 
that the holding in Martin v. Moran is not 
authority for the decision of the Court of 
Civil Appeals in the Hardin case, for the 
reason that this case may be distinguished 
on a number of grounds. In the first place, 
since an attempt was made to dispose of the 
proceeds of this policy by will, and since the 
will did not become effective until after the 
death of the insured, he was not exercising 
his right of control of the community estate 
when he attempted to make this disposition 
of the proceeds. In the second place, in at- 
tempting to dispose of the proceeds of this 
policy by will, the insured was not exercising 
his contractual right to effect a change of 
beneficiaries. In the third place, the court 
held that the insured was thereby making 
the proceeds of the policy a part of his sepa- 
rate estate, which could not legally be done. 
In the Hardin case the insured made no at- 
tempt to make the proceeds of these policies 
a portion of his separate estate. 


The other authorities cited, and relied 
upon, by the Court of Civil Appeals, are 
Locke v. Locke, 143 S. W. 2d 637, and 
Womack v. Womack, 142 Tex. 209, 172 S. W. 
2d 307. A number of distinguishing features 
are apparent in these two cases. In both 
cases the divorced spouse had been named 
as beneficiary in the policy from the outset, 
and remained the beneficiary up to the time 
of the divorce. This was at least some indi- 
cation of an intention on the part of the in- 
sured to use the community funds to make 
an investment for the wife. In the Hardin 
case one policy was originally payable to 
the insured’s estate, and the other was 
originally payable to insured’s mother as the 
primary beneficiary, thus showing no inten- 
tion to make an investment for the benefit 
of the wife, or the community estate. Fur- 
thermore, in each of these cases the divorced 
spouse was making a prompt and timely 
effort to reduce this potential asset of the 
community estate to an actual asset by de- 
manding that the policies be surrendered 
and this asset be brought into possession at 
the time the marriage was dissolved. In 
the Hardin case no attempt was made to 
assert any claim to the cash surrender value 
of these policies until after the death of Dr. 
Hardin, more than four years after the death 
of Pearl White Hardin. Another distin- 
guishing feature is that in divorce cases the 
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insured spouse is still living, and, if per- 
mitted to retain the policy in force without 
accounting to the divorced spouse for her 
one-half interest in this potential asset of 
the community estate, the insured could 
later surrender such policy for the entire 
surrender value, thereby excluding the di- 
vorced spouse from participating therein. 
Where the right to so participate is promptly 
asserted at the time the marriage is dis- 
solved by the divorce, and before any change 
has been made in the status of the policy, 
the court can, and should, adjust the equities 
between the parties by requiring an account- 
ing at that time. This, however, is believed 
to be a far cry from holding that the di- 
vorced spouse has a vested and irrevocable 
interest in the cash surrender value of the 
policy regardless of any future changes that 
may take place in the status of the policy. 
If such be the effect of the holdings in the 
Locke and Womack cases, it is suggested 
that the divorced wife could remain silent at 
the time of the divorce, and assert her claim 
years later at the death of the insured, de- 
spite the fact that many changes in the 
status of the policy may have taken place in 
the meantime. This adjustment of the prop- 
erty rights between divorced spouses, as 
illustrated by the Locke and Womack cases, 
is analogous to such cases as Hiscock v. 
Mertens, 205 U. S. 203, 51 L. Ed. 771, and Jn 
re Welling, 113 F. 189, wherein it is held 
that the cash surrender value of life insur- 
ance policies upon the life of a bankrupt are 
potential assets of the estate which the bank- 
rupt may be required to cash and pay into 
the estate unless he elects to procure the 
equivalent of the cash surrender value from 
other sources, thereby being permitted to 
keep the policies in force. Surely it will not 
be seriously contended that the trustee in 
bankruptcy could wait until the death of the 
bankrupt, years later, and then assert a 
vested interest in the cash surrender value 
of the policies as of the date of the adjudi- 
cation of bankruptcy. 


Supporting Authority Distinguished | 


Since the Court- of Civil Appeals in the 
Hardin case bases its decision upon the 
holding of the Supreme Court in Womack 
v. Womack, supra, and carries the doctrine 
even further, the Womack case will be briefly 
considered in the light of other Texas cases 


which are apparently in conflict with the 
present holding in the Hardin case, and are 
not expressly overruled in the Womack case. 


Womack v. Womack was a divorce pro- 
ceeding involving three policies which named 
the wife as beneficiary, and one policy which 
named the husband. Premiums on all of 
these policies had been paid out of the com- 
munity funds. The parties had adjusted all 
of their property rights except with regard 
to these policies. The policies had been 
cashed, and it was agreed to hold the cash 
surrender values pending a determination 
by the courts as to whether or not they con- 
stituted community property, in which event 
it was agreed they-would be divided equally. 
It will thus be seen that the question pre- 
sented in the Womack case was narrowed 
to the determination of the status of a defi- 
nite asset of the estate which had already 
been reduced to possession. Under these 
facts the Supreme Court quite naturally held 
that these cash surrender values constituted 
community property, since they had been 
acquired during the marital state and were 
not the result of gift, devise, or descent. In 
the Womack case the Supreme Court of 
Texas observed that many modern decisions 
held that a life insurance policy is property, 
quoting from Grigsby v. Russell, 222 U. S. 
149, 56 L. Ed. 133, as follows: 


‘Reasonable Safety”’ 


“Life insurance has become in our days 
one of the best recognized forms of invest- 
ment and self-compelled saving. So far as 
reasonable safety permits, it is desirable to 
give life policies the ordinary characteristics 
of property.” 

It is thus seen that the Supreme Court of 
the United States was careful to put a defi- 
nite limitation upon the extent to which a 
life policy would be treated as property, by 
stating that this would be done only insofar 
as “reasonable safety” would permit. The 
situation presented by the current holding in 
the Hardin case affords a splendid example 
of the necessity for having such a limitation. 

The Supreme Court of Texas also cites 
and quotes from its own earlier decision in 
Blackmon v. Hansen, 169 S. W. 2d 962, 965, 
as follows: 

“The proceeds of a life insurance policy, 
taken out by the husband payable to the 
estate of the decedent, the premiums of 
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which were paid for with community prop- 
erty belonging to’ the community estate, are 
one-half the property of the wife, and said 
part is no part of the estate of the husband.” 


The Blackmon case involved the question of 
inheritance taxes. It is obviously a sound 
decision since these proceeds must neces- 
sarily be declared either the husband’s sepa- 
rate property or community property, and it 
would be manifestly unfair and inequitable 
to permit the husband thus to enhance his 
separate estate at the expense of the com- 
munity. Also, in the Blackmon case the 
court was dealing, not with a potential asset 
represented by the cash surrender value, but 
with the actual death benefits which had 
matured and been reduced to possession, 


The decision announced in the Blackmon 
case is also the law in Louisiana, as shown 
by Succession of Farrell, 7 So. 2d 605, and in 
New Mexico, as shown by Miller v, Great- 
house, 100 P. 2d 908. 


However, the holding in the Womack case 
does not dispose of the question presented 
in the Hardin case. The Supreme Court of 
Texas makes no mention of, and does not 
disturb, the equally well settled -line of au- 
thorities of which San Jacinto Building, Inc. 
v. Brown, (writ refused) 79 S. W. 2d 164, is 
typical. There it was held that the husband 
may take out a policy on his own life, make 
it payable to his wife as beneficiary, and, 
although the premiums are paid from com- 
munity funds, in the event of his death the 
proceeds of such a policy become the sepa- 
rate property of the wife. Such rule is re- 
afirmed by the Supreme Court, speaking 
through the Commission of Appeals, as late 
as January 3, 1940, in Davis v. Magnolia 
Petroleum Company, 134 S. W. 2d 1042. If, 
merely by virtue of the premiums having 
been paid out of community funds, the wife 
acquires a vested and irrevocable interest in 
the cash surrender value, why would not the 
same be true of the husband, and why would 
it not, therefore, be held in this line of cases 
that the husband’s estate had a one-half in- 
terest in the proceeds of the policy? 


The Howard Case 


Nor does the Supreme Court, in the 
Womack case, refer to, or expressly disturb, 
the holding in Howard v. Howard, 158 S. W. 
2d 591, in which it refused a writ of error, 


thereby placing its stamp of approval on the 
case. Since it is believed that there is a 
direct conflict between the holding of the 
Texarkana Court of Civil Appeals in the 
Howard case, and the holding of the Dallas 
Court of Civil Appeals in the Hardin case, 
brief reference will be here made to the facts, 
and holding in the Howard case. Chester 
Howard took out a $2,000 policy on his own 
life, and named his first wife, Lora Mae, as 
beneficiary. This policy gave the insured 
the right to change the beneficiary at will. 
Lora Mae died on March 9, 1939. Following 
her death Chester borrowed the entire cash 
surrender value due under this policy. 
Counsel for Hal White Hardin seeks to dis- 
tinguish the Howard case on this ground. 
However, it is suggested that, if the holding 
in the Hardin case is sound, Lora Mae’s 
estate owned a vested and irrevocable in- 
terest in one-half of this cash surrender 
value at the time of her death, and Chester 
Howard could not legally borrow the entire 
loan value, nor should the insurance com- 
pany have permitted him to do so. Chester 
Howard married Martis Marie on December 
3, 1939, and changed the beneficiary in the 
policy to her on January 20, 1940. He died 
intestate on May 12, 1940, and following his 
death his two children, by his first wife, as- 
serted a claim to one-half of the proceeds of 
this policy upon the theory that all premiums 
having been paid out of the community 
funds, their mother, Lora Mae, had acquired 
a vested and irrevocable interest in this 
policy which had passed to them as her 
heirs. In overruling this contention the 
court says: 


“There is not shown, in pleading or proof, 
any agreement between the original bene- 
ficiary and the insured, or any other facts, 
which would supersede or estop the insured 
from exercising the right expressly reserved 
in the policy to change the beneficiary at 
will. The fact alone that the annual premiums 
were paid by the insured out of community 
funds did not vest in Lora Mae Howard, or her 
heirs, an indefeasible right to one half of the 
proceeds accruing upon the death of insured; 
nor did such fact legally prevent the insured 
from exercising his power reserved in the 
contract to designate a new beneficiary, as 
he did after the death of Lora Mae Howard.” 

No sound reason suggests itself as to why 
any distinction should be made between the 
cash surrender value of a policy as involved 


‘MvuuviivignevevannavennuaggnuenagennnesaueunaeneegeeoaydsnaouevenaeUUadseneu4ueenetnOtneas UU eT sHsep GO HHOpOUOOANeROOGHONanOOOONEEOOONEDNULGOOdGUAGAGE} DUOOOEEOUOOEUEUOGONGOnbGUONEbOOOUOLOnObOOGNEEbUUGOOnEgOUGOOdecvOOvebeUUOGHEE}eUOOHOEobTeOOEOEOOAH 


THE HARDIN CASE—NEW LAW? 


PAGE 821 





Pe TULL LLL UCC 


in the Hardin case, and the proceeds of the 
policy as involved in the Howard case. The 
Supreme Court of Texas should, and doubt- 
less will, consider and discuss these con- 
flicting decisions, and the prophecy is here 
indulged that it will uphold the decision in 
the Howard case. 


Rule in Other 
Community Property States 


California seems to follow a different rule, 
for, as observed by the annotation in 114 
A. L. R. 545, “Where the premiums on a 
policy insuring the life of a husband, taken 
out after his marriage, are paid from com- 
munity funds, the policy, or more properly 
speaking the proceeds therefrom, are com- 
munity property.” 

New York Life Insurance Company v. Bank 
of Italy, 60 Cal. App. 602, 214 P. 61, and 
Blethen v. Pacific Mutual Life Insurance Com- 
pany, 198 Cal. 91, 243 P. 431, are cited here. 


Nor does the Supreme Court, in the 
Womack case, touch upon or discuss the 
proposition that a life insurance policy is a 
valid contract between the company and the 
insured, containing various rights and privi- 
leges. One of these rights, expressly re- 
served in the policy, was that Dr. Hardin 
could change the beneficiary at will. This 
contract right continued throughout the life- 
time by Dr. Hardin, and, under the settled 
law of Texas, could be exercised without the 
consent of the wife. In the absence of 
pleading and proof, with the burden resting 
upon Hal White Hardin, that his father had 
perpetrated a fraud on the community estate, 
Pearl White Hardin during her lifetime 
could not complain; nor was Hal White 
Hardin, as her heir, in any better position 
than she was. 


Survivor's Rights Settled 


That rights reserved, and agreements 
made, during the marital status, may be car- 
ried out by the survivor, is well settled in 


Texas. For example, in McCombs v. 
Abrams, 28 S. W. 2d 584, affirmed in 48 S. W. 
2d 612, it is said: 


“The power of the survivor to perform 
agreements made during the existence of 
the marriage is well settled by numerous 
authorities.” 


Likewise, in Stramler v. Coe, 15 Texas 211, 
the Supreme Court holds:* 

“This is one of those causes, now becom- 
ing too frequent, in which the heirs of a de- 
ceased wife are attempting to claim the one 
half of the community property, and to sub- 
vert the acts and alienations of their father, 
done by him during the existence of the 
community, and also after its dissolution by 
the death of his wife. Controversies of this 
character are painful in their nature, and 
the presumption must always be against the 
child who disavows the acts of the author 
of his life, and virtually or expressly charges 
him with fraud and wrong, in squandering 
and alienating property not his own, but 
that of his children. ‘Honor thy father and 
mother’ is a command not only of the deca- 
logue, but of nature; and suits in which 
rights can be claimed only through the al- 
leged turpitude of a parent, are not to be 
encouraged. These remarks have no special 
application to the parties in this cause, in 
fact, not so much as in others, for, from the 
evidence, it appears that the transaction was 
never satisfactory to the wife, and there is 
the more excuse for the attempt at repudia- 
tion on the part of the children; and this 
brings us to the main question, that is, 
whether the bond, although unsatisfactory 
to the wife, was binding on her and on her 
heirs claiming a share of the community in 
her right. 


“This bond was proved to be for valuable 
consideration, and as such it was as much 
binding on the wife as on the husband, unless 
it had been shown that it was made with the 
intention to defraud the wife of her rights 
in the community. The husband has the 
active control and administration of the 
ganancial property during the matrimony. 
No consent of the wife is necessary to a 
valid alienation of such property by the hus- 
band. But excessive or capricious donations 
and sales, made with the intent to defraud 
the wife, would be void; and she would be 
entitled to her action against the property 
of the husband and against third possessors. 
(L. 5, tit. 4, lib. 10, Nov. Recop; Escriche, 
Bienes Ganaciales ; see also Commentaries of 
Llamos on the 46th law of Toro, from the 
54th to the 152d paragraph.) The bond, 
then, being valid as against the wife during 
her life, was an incumbrance on the property 
of the community, and as such it descended 
to her heirs. 
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“We will now examine the effect of the 
deed executed by James H. Price in 1853. 
And we are of opinion that this conveyed 
not only his right in the community, but also 
that of the wife, and consequently that of 
her children, who were the vendors of the 
appellant. .... The conveyance of Price, after 
the death of his wife, being but the comple- 
tion of a pre-existing arrangement, made 
during the existence of the matrimony, must 
be held as-valid as if made in the lifetime 
of the wife. As surviving partner, he had 
authority to perfect a transaction com- 
menced during the partnership, and this rule 
is of special force and application in cases 
of conjugal partnership, in which there is a 
head that has the entire control of the affairs 
of the partnership, with no restraint except 
that it shall not be abused with fraudulent 
intent against the rights of the other 
partner.” 


If, as held in the Stramler case, the heirs 
of the deceased wife take her interest in this 
real estate burdened with a bond for title 
which the husband may comply with there- 
after, no good reason appears why it should 
not be held that the rights, if any, in life 
insurance policies are taken subject to the 
enforcement of their valid terms and provi- 
sions, including the right of the insured to 
change the beneficiary. 

Under their “First Point” petitioners in 
the Hardin case assert the proposition that, 
as manager of the community estate, the 
husband “may dispose of the community 
property as he pleases, even to the extent of 
giving it away to third persons, if his action 
in so doing is not with the intent to defraud 
the wife of her interest in the community 
property.” Many authorities are cited in 
support of this statement, including the fol- 
lowing insurance cases: Martin v. McAllister 
(Sup. Ct.). 63 S. W. 624; Moore v. California- 
Western States Life Insurance Company, 67 
S. W. 2d 932; Jones v. Jones, 146 S. W. 265; 
Rowlett v. Mitchell, 114 S. W. 845. 


A Less Liberal Rule 


It may be well to point out here that in 
the case of Occidental Life Insurance Com- 
pany v. Powers, 74 P. 2d 27, the Supreme 
Court of the State of Washington adopts a 
less liberal rule than Texas, and expressly 
holds that a husband may not make a gift 
of community property without the consent 


of the wife, and hence cannot change the 
beneficiary in a life insurance policy, with- 
out her consent, where the premiums have 
been paid from the community fund, except 
for a valuable consideration inuring to the 
benefit of the community estate. For the 
latest expression from that state see Jn re 
Towey’s Estate, 155 P. 2d 273. 


In California a modified view of this doc- 
trine is adopted, and it is held that the hus- 
band may validly change the beneficiary 
insofar as his interest in the policy is con- 
cerned, but may not divest the wife of her 
interest by such a change made without her 
consent. See McBride v. McBride, (Cal. 
App.) 54 P. 2d 480. 


With all deference to these decisions from 
other states, the opinion is ventured that 
the Supreme Court of Texas will adhere to 
the long line of authorities already estab- 
lished in this state, and will sustain the con- 
tention of petitioners as above stated. 


Since the Supreme Court has stated that 
its action in granting this writ was also based 
on the “Thirteenth Point,” it may be well to 
consider another phase of Howard v. Howard, 
supra. The second theory was advanced 
that the community estate was insolvent at 
the time of the death of Chester Howard, 
and, community funds having been used to 
keep this policy in force, the heirs of Lora 
Mae were entitled to assert a lien against 
this policy for purposes of being reimbursed. 
The court declined to sustain this conten- 
tion, basing its ruling, in part, upon the 
ground that there was no proof of the in- 
solvency of the estate. In the Hardin case, 
Hal White Hardin being the sole heir of 
his father’s estate as well as the sole heir 
of his mother, even if it be conceded that he 
had a claim in the premises, in view of the 
equities of the other parties, should it not 
be decided that he be required to assert such 
claim against other assets of the estate first, 
and to show that Dr. Hardin’s estate was 
insolvent, before he be allowed to participate 
in the proceeds of these policies to the detri- 
ment of the named beneficiaries? 


Conclusion 


By way of summary, the author reluctantly 
agrees with the annotator in 114 A. L. R., 
p. 551, that the decisions in Texas “exhibit 
some confusion” on this subject. It is hoped, 
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and believed, that the Supreme Court of 
Texas in the Hardin case will go into the 
various phases of the question fully and 
carefully; will clarify and limit its prior hold- 
ing in the Womack case; will indicate by 
style and number the prior decisions, if 
any, which it overrules; will expressly affirm 
the holding in Howard v. Howard, supra; 
and will chart a definite course on the sub- 
ject which may be safely followed in the 
future. The author believes that the court 
will hold, there being no pleading nor proof, 
that Dr. Hardin intended to perpetrate a 
fraud on the community estate in paying 
these premiums out of community funds, 
that he was in the exercise of a valid con- 
tractual right in changing the beneficiaries 


his action in so doing effectually divested 
Hal White Hardin of any contingent or in- 
choate interest he might otherwise have had 
in these policies. To hold otherwise would 
result in untold confusion and uncertainty 
in the insurance field. Until the Supreme 
Court of Texas speaks in the Hardin case, 
and unless it speaks fully and clearly, the 
rights and liabilities of insurer, insured, 
beneficiaries, and heirs will be shrouded in 
uncertainty. And it will be exceedingly 
difficult to determine the course to pursue in 
each case where the wife shall have prede- 
ceased the husband and no definite action 
has been taken in regard to the cash sur- 
render value of outstanding policies. 


[The End] 
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At press time we learned that the Hardin Case was reversed by the Supreme 
Court of Texas, as prophesied by Mr. Malone. 


Private Hospitalization Memberships Soar 


Dr. C. Rufus Rorem, director of the Blue Cross recently stated that with detes 
the large increase in membership that took place during the three summer months, “—. 
every sixth person in the United States and Canada is now enrolled in the Blue dent. 
Cross. This means a total of some 24,000,000 persons He indicated a belief that assig 
such figures would take some of the pressure off Congress for national health of th 
legislation. Tr 
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Gl Insurance Still on the Wane 


Despite the steps that were taken by Congress some three months ago liberaliz- 
ing the terms of National Service Life Insurance there has been little improve- rill 
ment in the picture of reinstatements and conversions. Present day figures that 
indicate that four out of every five veterans are letting their insurance lapse. tude 
To date about $80,000,000,000 worth of insurance has been rejected and this in law, 
spite of the campaigns that have been waged by Insurance Companies, Commis- essel 
sioners and agents. The reason apparently is the same. The aftermath of the Sucl 
war has left the government and the Veterans’ Administration with neither the tion 
time nor the manpower to cope with the problems of handling all the details that 
a life insurance company has to deal with; the insurance apparently wasn’t “sold” 
to the GI; many GIs find themselves unable to handle $10,000 worth of life 
insurance; recent congressional enactments came at the tail end of a busy session 
and were obscured in the mass of laws that were enacted the last few days. In 
other words the average veteran was never made conscious of the bargain that 
was available to him. 
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. The Liability 
to Rescue Volunteers 


By GEORGE J. COOPER . . . A discussion of the right of a 


person to recover damages for injuries sustained as a result of voluntarily 


becoming a rescuer. 


N RESPONSE to a request from our 

estimable Chairman Glenn Dougherty 
for possible subjects for discussion at the 
round table of the Casualty Insurance Law 
Committee, I had the temerity to suggest 
“The Liability to Rescue Volunteers,” as I 
was intrigued by a recent Michigan Supreme 
Court case awarding damages to a woman 
passerby, injured while attempting to aid the 
defendant, at his request, who was pinned 
under his car after an intersectional acci- 
dent. The penalty for my rashness was the 
assignment of the subject to me. The moral 
of the experience is obvious. 


The right of a person to recover damages 
for injuries sustained as a consequence of 
voluntarily placing himself in obvious dan- 
ger in an attempt to rescue one in peril is 
not readily appreciated, especially among 
laymen, who are inclined to stress the volun- 
tary nature of the act in support of the idea 
that no recovery should be had. This atti- 
tude finds support in our general rules of 
law, but becomes one of the exceptions, so 
essential to the validity of a general rule. 
Such a rule does not acquire proper distinc- 
tion without such exception, 


The fact that one who is aware of a dan- 
ger but fails to exercise ordinary care to 
avoid injury therefrom, becomes guilty of 
contributory negligence and is thus pre- 
cluded from a recovery of damages against 
the person whose negligence was responsi- 
ble for the peril, is so well-known that a 
mere reference to it now calls to mind this 


The author is an attorney of Detroit, Michigan 


familiar general rule. It is hard to envision 
an ordinary tort action where this rule is 
not involved; and we have heard it explained 
by judges to juries so often, and it is so 
generally accepted and understood, that a 
request to charge on this issue is seldom 
incorporated in submitted requests to 
charge. 


Exception to the Rule 


The exception arises out of the exposure 
to danger and injuries resulting therefrom, 
for the purpose of rescuing a person from 
peril. It invokes the principle that it is 
commendable to save life; although a person 
attempting to save it voluntarily exposes 
himself to danger, the law is hesitant to 
impute to him responsibility for an injury 
received while doing so. At least, in at- 
tempting to save a human life, he is justified 
in exposing himself to danger in a manner 
that, under other circumstances, would de- 
prive him of legal redress for injuries sus- 
tained; and the court will not hold him guil- 
ty of contributory negligence as a matter of 
law, in so risking his life or serious injury, 
provided the attempt is not recklessly or 
rashly made.’ 


Restatement View 


We naturally turn to the Restatement of 
the Law of Torts for an authoritative pro- 
nouncement in simple language of the ac- 
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cepted rules applicable where danger is en- 
countered in attempts at rescue. We there 
find :? 


“It is not contributory negligence for a 
plaintiff to expose himself to danger in a 
reasonable effort to save a third person or 
the land or chattels of himself or a third 
person from harm, 


“Comment :— 


“(a) ... the risk which may be reason- 
ably encountered by plaintiff increases as the 
value of the advantage which can be real- 
ized only by encountering it increases. Thus, 
a plaintiff may run a greater risk to his own 
personal safety in a reasonable effort to save 
the life of a third person than he would run 
in order to save the animate or inanimate 
chattels of his neighbor or even of himself. 
Whether a plaintiff is acting reasonably in 
exposing himself to a particular risk in order 
to protect a third person from harm depends 
upon the comparison between the extent of 
the risk and the gain to be realized by en- 
countering it, which includes two things: 


“First, the likelihood that the rescue will 
be successful and 


“Second, the gravity of the peril in which 
the third person has been placed. 


“It may be reasonable for a plaintiff to 
take a very considerable risk in order to save 
a human life. However, the risk of an at- 
tempted rescue may be so great or the chance 
of its success so slight as to make it unrea- 
sonable to attempt it even though a human 
life is at stake. The less the danger of the 
third person, the less the risk which the 
plaintiff may reasonably encounter. A plain- 
tiff who intervenes to rescue a third person 
is not affected by the fact that the third 
person’s own negligence has been a legally 
contributory cause in putting him in peril. 
On the other hand, of course, if the third 
person’s peril is due in part to the plaintiff's 
own negligence, such negligence is a con- 
tributory factor in producing any harm 
which he sustains in attempting to rescue 
the third person and, therefore, is a bar to 
his recovery against a defendant whose neg- 
ligence also contributed to such harm, 


“(b) The rule stated in this section is 
most frequently applicable when the plain- 


tiff encounters a known danger for the pur- 
pose of saving a third person from harm 
threatened by the negligence of the defend- 
ant. In such a case the defendant’s negli- 
gence may, and usually does, consist solely 
of conduct which creates the peril from 
which the plaintiff is seeking to rescue the 
person or chattels. It is, however, also ap- 
plicable when the plaintiff is seeking to save 
a third person or a chattel from a danger no 
matter how created and in so doing inten- 
tionally encounters a risk created or likely 
to be created by the negligence of a defend- 
ant, who has had no part in creating the 
peril threatening the third person or chattel, 
In this case, it may be unreasonable con- 
duct for the defendant to create a risk, 
which, in view of the purpose for which it is 
encountered, it may not be unreasonable for 
the plaintiff to encounter.” 


Now let us examine into the application 
of these rules to actual occurrences. 


In the Michigan case referred to,’ the 
plaintiff brought action for personal injuries 
sustained while engaged in rescuing the 
defendant after an intersectional automo- 
bile accident caused by his alleged negli- 
gence. The action was dismissed in the 
trial court on motion based on the ground 
that the declaration disclosed no cause of 
action as there was no duty owed by the 
defendant or a violation thereof. The Su- 
preme Court reversed and remanded for a 
new trial. 


The defendant, while driving his car in 
an easterly direction at an excessive rate of 
speed, fifty-five to seventy miles per hour 
and higher than would permit him to bring 
it to a stop within the clear distance ahead, 
failed to yield the right of way at an inter- 
section to cross traffic. He came into col- 
lision with a northbound car in the intersec- 
tion, the impact resulting in the defendant’s 
car being tipped over with the defendant 
pinned: under the left rear wheel and the 
license plate gouging into his forehead. His 
passenger was also pinned under the cat. 
The plaintiff, a passerby, was attracted by 
the sound, observed what had occurred and 
was summoned by the defendant’s cries for 
help, all of which prompted her to go to 
the rescue. She first removed the passengef 
and then aided in removing the defendant, 
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but in so doing it was necessary to lift the 
car, as a result of which it righted itself, 
and rolled backwards, striking and serious- 
ly injuring her. 


The plaintiff relied to a large extent on 
the New York case of Wagner v. Interna- 
tional Railway Company, an opinion written 
by the late Justice Cardozo of the United 
States Supreme Court while he was on the 
New York bench. Since Justice Cardozo’s 
opinions are so well reasoned and clearly 
set forth, I think it will be profitable to ex- 
amine this one in detail. 


An action for personal injuries was 
brought against an electric railway. The 
tracks were carried over intersecting rail- 
road tracks by means of a trestle with a 
gradual incline to a height of twenty-five 
feet, where a sharp left turn was made over a 
bridge followed by a sharp right turn and a 
gradual descent to grade. The ends of the ties 
on the trestle were unguarded and the over- 
hang of the cars was accentuated on the 
curves. 


The plaintiff and his cousin were passen- 
gers on one of the defendant’s cars, and 
because of the crowd were compelled to ride 
on the platform, The conductor failed to 
close the doors on the platform, and when 
the car struck the curve on the trestle with- 
out slackening speed the plaintiff’s cousin 
was thrown off by the sudden lurch. The 
car was brought to a stop after crossing the 
trestle. Night and darkness had come on. 
While the plaintiff walked along the trestle 
to the bridge looking for his cousin’s body, 
he apparently missed his footing and fell to 
the ground below, where others were search- 
ing for the cousin, Herbert Wagner. The 
plaintiff claimed he was asked by the con- 
ductor, who followed with a lantern to 
walk up the trestle. This the conductor 
denied. 


New York Authority 


“The trial judge held that negligence 
toward Herbert Wagner would not charge 
the defendant with liability for injuries suf- 
fered by the plaintiff, unless two other facts 


were found: First, that the plaintiff had 
been invited by the conductor to go upon 
the bridge; and, second, that the conductor 
had followed with a light. Thus limited, 
the jury found in favor of the defendant. 


Whether the limitation may be upheld .is 
the question to be answered. 


“Danger invites rescue. The cry of dis- 
tress is the summons to relief. The law 
does not ignore these reactions of the mind 
in tracing conduct to its consequences. It 
recognizes them as normal. It places their 
effects within the range of the natural and 
probable. The wrong that imperils life is 
a wrong to the imperiled victim; it is a 
wrong also to his rescuer. The state that 
leaves an opening in a bridge is liable to the 
child that falls into the stream, but liable 
also to the parent who plunges to its aid. 
Gibney v. State, 137 N. Y. 1, 19 L. R. A. 365, 
33 Am. St. Rep. 690, 33 N. E. 142. The rail- 
road company whose train approaches with- 
out signal is a wrongdoer toward the 
traveler surprised between the rails, but a 
wrongdoer also to the bystander who drags 
him from the path. Eckert v. Long Island 
R. Co., 43 N: Y. 502, 3 Am. Rep. 721.° Cf. 
Waters v. William J. Taylor Co., 218 N.Y. 
248, L. R.. A. 1917A, 347, 112 N. E. 727. 
The rule is the same in other jurisdictions. 
Dixon v. New York, N. H. & H. R. Co., 207 
Mass. 126, .130,.92 N. E. 1030, and Bond v. 
Baltimore. & O..R. Co., 82 W. Va. 557, 5 
A. L. R- 201, 96 S, E. 932, 19 N. C. C. A. 
674, with cases there cited. The risk of 
rescue, if only it be not wanton, is born of 
the occasion. The emergency begets the 
man, The wrongdoer may not have fore- 
seen the coming of a deliverer. He is ac- 
countable as if he had. Ehrgott v. New York, 
96 N. Y. 264, 280, 281, 48 A. Rep. 622. 


“The defendant says that we must stop, 
in following the chain of causes, when ac- 
tion ceases to be ‘instinctive.’ By this is 
meant, it seems, that rescue is at the peril 
of the rescuer, unless spontaneous and im- 
mediate. If there has been time to delib- 
erate, if impulse has given way to judgment, 
one cause, it is said, has spent its force, and 
another has intervened. In this case the 
plaintiff walked more than 400 feet in going 
to Herbert’s aid. He had time to reflect and 
weigh; impulse had been followed by choice; 
and choice, in the defendant’s view, inter- 
cepts and breaks the sequence. We find no 
warrant for thus shortening the chain of 
jural causes. We may assume, though we 
are not required to decide, that peril and 
rescue must be in substance one transaction; 
that the sight of the one must have aroused 
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the impulse to the other; in short, that there 
must be unbroken continuity between the 
commission of the wrong and the effort to 
avert its consequences. If all this be as- 
sumed, the defendant is not aided. Con- 
tinuity in such circumstances is not broken 
by the exercise of volition. Twomley v. Cen- 
tral Park, N. & E. River R. Co., 69 N. Y. 158, 
25 Am. Rep. 162, 5 Am. Neg. Cas. 217; Don- 
nelly v. H.C. & A. I. Piercy Contracting Co., 
222 N. Y. 210, 118 N. E. 605, 18 N.C. C. A. 
434; Bird v. St. Paul F. & M. Ins. Co., 224 
N. Y. 47, 54, 120 N. E. 86, 13 A. L. R. 875. 
So sweeping an exception, if recognized, would 
leave little of the rule. ‘The human mind,’ 
as we have said (People v. Majone, 91 N. Y. 
211, 212), ‘acts with celerity which it is 
sometimes impossible to measure.’ The law 
does not discriminate between the rescuer 
oblivious of peril and the one who counts 
the cost. It is enough that the act, whether 
impulsive or deliberate, is the child of the 
occasion. 


“The defendant finds another obstacle, 
however, in the futility of the plaintiff’s sac- 
rifice. He should have gone, it is said, be- 
low the trestle with the others; he should 
have known, in view of the overhang of the 
cars, that the body would not be found 
above; his conduct was not responsive to 
the call of the emergency; it was a wanton 
exposure to a danger that was useless. Mil- 
ler v. Union R. Co., 191 N. Y. 77, 80, 83 
N. E. 583. We think the quality of his acts 
in the situation that confronted him was to 
be determined. by the jury. Certainly he 
believed that good would come of his search 
upon the bridge. He was not going there 
to view the landscape. The law cannot say 
of his belief that a reasonable man would 
have been unable to share it. He could not 
know the precise point at which his cousin 
had fallen from the car. If the fall was 
from the bridge, there was no reason why 
the body, caught by some projection, might 
not be hanging on high, athwart the tie rods 
or the beams. 


“Certainly no such reason was then apparent 
to the plaintiff, or so a jury might have found. 
Indeed, his judgment was confirmed by the 
finding of the hat. There was little time 
for delay, if the facts were as he states them. 
Another car was due, and the body, if not 
removed, might be ground beneath the 
wheels. The plaintiff had to choose at once, 


in agitation and with imperfect knowledge, 
He had seen his kinsman and companion 
thrown out into the darkness. Rescue could 
not charge the company with liability, if 
rescue was condemned by reason. ‘Errors 
of judgment,’ however, would not count 
against him, if they resulted ‘from the ex- 
citement and confusion of the moment)’ 
Corbin v. Philadelphia, 195 Pa. 461, 472, 49 
L. R. A. 715, 78 Am, St. Rep. 825, 45 Atl, 
1070, 7 Am. Neg. Rep. 563. The reason that 
was exacted of him was not the reason of 
the morrow. It was reason fitted and pro- 
portioned to the time and the event, 


“Whether Herbert Wagner’s fall was due 
to the defendant’s negligence, and whether 
plaintiff, in going to the rescue, as he did, 
was foolhardy or reasonable in the light of 
the emergency confronting him, were ques- 
tions for the jury.” 


The judgment for defendant was reversed, 
and a new trial granted. 


The Michigan Court, which I cited, quoted 
from this case, and I repeat for emphasis: 


“As was said by Justice Cardozo in the 
Wagner case, supra, ‘Danger invites rescue. 
The cry of distress is the summons to re- 
lief. The law does not ignore these reac- 
tions of the mind in tracing conduct to its 
consequences. It recognizes them as normal. 
It places their effects within the range of 
the natural and probable. The wrong that 
imperils life is a wrong to the imperiled 
victim; it is a wrong also to his rescuer.’” 


The Michigan Court concluded in this 
manner: 


“At this point counsel for defendant makes 
the distinction that if plaintiff had been in- 
jured in the rescue of defendant’s passenger, 
Swan, there would be authority to hold de- 
fendant liable but argues that defendant 
owed no duty to himself not to make him- 
self an object of necessary rescue and hence 
he is to be absolved of liability. 


“We can make no such distinction of duty 
in defining the duties of drivers of automo- 
biles on the highways of this State. ‘This 
was a roadside where passers-by would be 
expected to stop and render needful assist- 
ance. Defendant’s claim that he owed him- 
self and his rescuer no duty is without merit. 
His cries for help belied his claimed free- 
dom from duty. Defendant further argues 
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that rescue is unusual and that it is an un- 
ysual thing and therefore not to be antici- 
pated that passers-by would respond to relieve 
known dire necessity resulting from an auto- 
mobile accident. We understand the con- 
trary to be the case. 


“Whether the defendant was negligent, 


‘and if so, whether such negligence was the 


proximate cause of the injury, are questions 
for the jury.” 


The judgment dismissing plaintiff’s ac- 
tion was reversed (310 Mich. 80). 


There is substantial authority to support 
the right of a volunteer rescuer for injuries 
sustained from the one responsible for the 
precarious position of the person in peril 
whom the rescuer seeks to save. 


Thus, a city has been held liable in dam- 
ages to an injured rescuer where, through 
the negligence of the municipality, a trench 
in a public highway became filled with dan- 
gerous gas and was left unguarded. A 
pedestrian went into the trench to retrieve 
an article he had dropped, and was over- 
come by the gas. ‘The rescuer was also 
overcome by gas when trying to rescue the 
unconscious pedestrian. The contributory 
negligence, if any, of the rescuer was not 
of such a nature as to relieve the munici- 
pality from the consequences of its negli- 
gent exposure of others to danger. 


The law seems well settled that a railroad 
will be held liable for injuries sustained by 
arescuer in his attempts to save one in im- 
minent danger where the peril resulted from 
the negligence of the railroad. Thus, where 
a pedestrian gets his foot caught because of 
defective planking on a highway between 
the rails, and a rescuer is injured in his at- 
tempts to relieve the person in peril, the 
company will be held responsible. 


This rule has also been extended to a 
township where the plaintiff’s horse caught 
a foot in a hole in a bridge on a public high- 
way maintained by the township. While 
the horse was struggling to free his foot, 
another foot became caught, causing the 
horse to fall on his knee. The plaintiff was 
injured by the struggle of the horse while 
he was attempting to hold him pending ar- 
tival of assistance. The court held that the 
negligence of the township was the proxi- 
mate cause of plaintiff’s injuries.° 


Proximate Cause 


Here we see another rule invoked where 
there might be some question as to just 
what was the proximate cause of the rescuer’s 
injuries. This brings to mind the famous 
squib case of Scott v. Shepherd,’ which every 
lawyer remembers from his law school days. 
There the defendant threw a lighted squib 
(which I suppose we would call a fire- 
cracker in this country) into a crowd of 
people, one after another of whom batted it 
away from him in self-protection until it 
finally exploded in the plaintiff’s face, blind- 
ing him. It was held that the throwing of 
the lighted firecracker into the crowd was 
a single wrong, in that, though the subse- 
quent acts of others caused it eventually to 
reach the plaintiff’s face, these acts were 
instinctive and innocent, and the resultant 
injury was a direct natural and proximate 
result of the original act. (See Cooley on 
Torts, Vol. 1, page 114.) 


It is not unusual to find a defendant, in 
litigation involving an action to recover dam- 
ages for injuries sustained by a rescuer, in- 
voking the doctrine of proximate cause and 
claiming that the act of the rescuer was an 
independent intervening cause and that, con- 
sequently, the defendant’s negligence was 
not a proximate cause. The courts are prone 
to adhere to the theory of the squib case, or 
at least to recognize the possibility of more 
than one proximate cause and thus deny 
relief to the defendant on the ground of 
proximate cause. (Wagner v. International 
Railway Company, supra.) 


The imposition of liability for injuries to 
a rescuer is not affected by the fact that the 
rescuer does not act spontaneously or that 
sufficient time has elapsed to permit the 
rescuer to contemplate the possible results 
of his act. This is emphasized in the Wag- 
ner case, where the plaintiff had ample time 
to weigh the situation and exercise delib- 
erate judgment as to whether he should fol- 
low his impulse to save the defendant’s 
imperiled victim. The continuity between 
the defendant’s negligence and the injury 
to the rescuer was not broken even though 
an appreciable interval of time elapsed be- 
tween the beginning of peril of the victim 
and the actual attempt at rescue. 


Errors of judgment are, of course, to be 
weighed in the light of the excitement and 
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confusion attendant upon the peril created 
in determining whether the rescuer acted 
without rashness or imprudence.* But an 
attempt to rescue a person from a peril 
created by another’s negligence does not 
charge the negligent person with liability if 
the act of the rescuer was condemned by 
reason, and a rescuer who has been injured 
can be deprived of a recovery from the per- 
son responsible for the peril if the dangers 
and desperate character of his act rendered 
him guilty of contributory negligence.’ It 
is still a question of fact for the jury,” and 
not to be construed as a matter of law. 


Assumption of Risk 


The doctrine of assumption of risk is also 
interposed as a defense against a rescuer’s 
right of recovery. While it frequently arises 
in cases of injuries to employees, it is by no 
means limited to the master and servant re- 
lationship. Assumption of risk is applied 
in many other relationships, such as host 
and guest, or where a passenger is charged 
with assuming the risk of injury consequent 
upon riding with a known intoxicated driver 
or in a car known to the passenger to have 
defective brakes, 


As further evidence that the doctrine of 
assumption of risk applies to many situa- 
tions outside the realm of master and serv- 
ant, a New York case is interesting.” 


There, the plaintiff went for a ride on a 
moving device known as a “flopper” at the 
defendant’s amusement park, the object of 
which was to afford a bumpy and jerky ride 
to patrons. The plaintiff was unable to stay 
on his feet and fell to his injury. Chief 
Justice Cardozo, in holding that plaintiff 
had assumed obvious and known hazards, 
characteristically observed: 


“The antics of the clown are not the paces 
of the cloistered cleric. The rough and 
boisterous joke, the horseplay of the crowd, 
evokes its own guffaws, but they are not the 
pleasure of tranquility. The plaintiff was 
not seeking a retreat for meditation. Visitors 
were trembling about the belt to the merri- 
ment of onlookers when he made his choice 
to join them. He took the chance of a like 
fate with whatever damage to his body 
might ensue from such a fall. The timorous 
may stay at home.” (Harper, The Law of 
Torts.) 


The following reasoning in another case 
(International & G.N.R. Company v. McVey, 
81 Sev. 991) is well considered and of in- 
terest here: 


“While it is true that one assumes the 
risk of injuries that might result from a vol- 
untary exposure to known dangers, the same 
rule that would excuse him from the charge 
of contributory negligence in the effort to 
save life would relieve him from an applica- 
tion of the doctrine of assumed risk. Of 
course he assumes the risk, in the sense that 
he voluntarily encounters peril; but, if there 
is any force or logic in the rule that would 
excuse one from contributory negligence in 
the attempt to save life, we see no reason 
why the same rule would not apply in deny- 
ing an application of the doctrine of assumed 
risk, when sought to be invoked to charge 
one with knowingly encountering an exist- 
ing peril. He does not assume the risk of 
the extraordinary and unexpected danger 
that arises from his conduct in order to save 
life, any more than he would be charged 
with contributory negligence in a like case 
... Neither assumed risk nor contributory 
negligence will defeat a recovery where the 
party injured or killed risks his life in order 
to save the lives of others, under circum- 
stances showing that his conduct was not 
reckless or rash.” (19 A. L. R. 15.) 


Last Clear Chance Doctrine 


The last clear chance or subsequent neg- 
ligence doctrine is also frequently involved 
in rescue cases and is invoked to excuse the 
possible contributory negligence or the as- 
sumption of risk by the rescuer. 


Thus, in a New Yark case” a young girl, 
while waiting for two street cars, going in 
opposite directions, to pass, observed a child 
of very tender years start across in front of 
a car approaching on the farthest track from 
her. She pulled the child from the track, 
but in stepping back was struck and injured 
by the car on the nearest track, the motor- 
man of which had a clear view of the situa- 
tion and ample time to exercise ordinary 
care and stop his car. A recovery in behalf 
of the girl rescuer was sustained on the 
subsequent negligence theory. 


And in a Texas case™ a mother saw her 
twenty-months-old child standing on a rail- 
road track upon which a train was rapidly 
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approaching about a half-mile away. She 
rushed to the child, lifting it from the track, 
but was struck by the engine. A recovery 
to the rescuer mother was permitted on the 
evidence of negligence on the part of the 
railway company in failing to keep a proper 
lookout to discover persons on the track. 
The fact that the rescuer may have been a 
trespasser does not bar recovery from a 
railroad.” 

Often a recovery by a rescuer is resisted 
on the theory that the rescuer was guilty 
of contributory negligence in letting the child 
get into a position of peril. Thus, a parent 
was admittedly negligent in permitting a 
child to go upon a railroad track; but such 
negligence did not preclude recovery from 
the railroad for injury to the parent sus- 
tained as a result of being struck by the 
train while attempting to effect a rescue of 
the child, where it appeared that after the 
situation became apparent to those in charge 
of the train, they negligently failed to check 
the speed or stop the train.” This is, of 
course, on the general theory that contrib- 
utory negligence is not a bar to recovery 
where the defendant is charged with gross 
or subsequent negligence, the familiar last 
clear chance doctrine. 


The circumstances under which personal 
risk to rescue or protect human life in im- 
minent peril is justified and not permitted 
to militate against a recovery of damages 
in event of injury are far more numerous 
than would be ordinarily supposed. 


There are several reported cases dealing 
with injuries sustained in attempts to stop 
runaway horses where human lives are im- 
periled. They are of mainly academic in- 
terest to us now since horses have almost 
disappeared from our public highways and 
become proper candidates for admission to 
our zoos, but it is at least interesting to 
follow the reasoning of the courts in hold- 
ing the owner or one in charge of the horses 
responsible in damages for injuries to res- 
cuers. The questions of negligence arising, 
generally involve the neglect to tie the horses 
properly or the known fractious or vicious 
propensities of the animals. 


An additional element tending to confuse 
the issue is the determination of “who is 
who” in solving the question of proximate 
cause. Thus, a rescuer is injured stopping 
a runaway team on a busy thoroughfare. 


Ultimate responsibility is placed. upon a 
railroad on the allegation that the team be- 
came unmanageable when the horses were 
frightened by the unusual and shrill whis- 
tling of the locomotive engine. Here there 
might be more than one proximate cause: 
first, that of the railroad already alluded to, 
and, in addition thereto, the possible negli- 
gence of the driver leaving a known frac- 
tious team unattended, or in the admittedly 
unskilled hands of, for example, a boy of 
tender years. 


Heroic efforts at rescue from danger of 
fire often make the headlines, but do not 
follow through to the conclusion of a jury 
trial awarding damages to a person injured 
while rescuing someone imperiled by fire, 
caused through the direct negligence of the 
defendant in permitting the accumulation of 
oily rags which broke out in spontaneous 
combustion. The issues of negligence and 
contributory negligence thus arising are in- 
variably submitted to the jury as questions 
of fact. 


Of more immediate interest to us here are 
those cases arising from the negligent driv- 
ing of automobiles, such as the case from 
my home state, discussed heretofore. 


Thus, the rules here discussed were ap- 
plied in the case of injury to a police officer, 
who was run down by a fire patrol wagon 
when attempting to rescue a woman and 
child standing on a crosswalk, apparently 
dazed by the noise and confusion, and who 
failed to respond to shouts of warning of 
danger.” 


There is a general feeling that, while one 
may be justified in exposing himself to dan- 
ger in an attempt to rescue another human 
being from imminent peril, such justification 
will not extend to rescue of personal prop- 
erty. And there is respectable authority 
sustaining that view. In making a distinc- 
tion between an attempt to save life and an 
attempt to save property, the rule of such 
authorities is based on the premise that 
danger of personal injury is not warranted 
in an attempt to save mere property, which 
may be replaced. In other words, we are 
here concerned with a matter of degree. 
“One may run a greater risk to. his own 
personal safety in a reasonable effort to save 
a human life than he would run in order to 
save the animate or inanimate chattels of his 
neighbor or even of himself.” ™ 
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Same Rule to Protect Property? 


Proper recognition is given to the com- 
mon human impulse to preserve property 
from danger of destruction. When such a 
danger is created as a consequence of negli- 
gence, the further injury to the rescuer is 
visited upon the negligent one in compelling 
him to respond in damages for such injury. 


Thus, it has been appropriately said: ™ 


“According to some authority, an owner 
of property owes a duty to the person whose 
negligence has placed the property in peril 
to prevent injury, where this may be done 
without an imprudent exposure to personal 
danger. At any rate, the rule of many, al- 
though not all, courts which have considered 
the proposition is that a defendant who by 
his negligence has endangered the property 


of another is liable for personal injuries in- 
curred by the owner, or person in charge of 
such property, in an effort to save it, if the 
effort is impelled by the necessity of the 
occasion, and is reasonably prudent under 
the circumstances. Thus, if one attempting 
to save his property from danger by fire 
caused by another’s negligence is injured in 
that attempt, while acting with ordinary 
prudence, the wrongdoer whose negligence 
caused the fire must respond in damages 
for the injury thus suffered.” (38 American 
Jurisprudence 740.) 


I hope that my treatment of this subject 
has proved at least entertaining if not en- 
lightening, for I assure you that it accorded 
me much pleasure to explore a subject touched 
upon so lightly in law school and not en- 
countered often enough in our usual prac- 
tice to be held clearly in mind. [The End] 
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State’s Responsibility for Incompetent’s Acts 


A moron escaped from a state institution, and in the process of finding 
a hideout where he could warm himself, set fire to a barn. The fire insurance 


carrier being subrogated to the rights of the insured after payment of the claim 
sued the State for its negligence in allowing such a person to escape. The court 
ruled for the State on the theory that in the absence of a reason indicating a 
need to isolate a moron, the State is not required to lock him up or keep him 
under constant surveillance. It adopted the language of the Palsgraf case and 
said, “The risk reasonably to be perceived defines the duty to be obeyed.” Ex- 
celsior Insurance Company v. The State of New York. New York Court of Appeals, 
October 16, 1946. 
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The Double Indemnity -Clause and— 


The Defense of 
VIOLATION of the LAW 


By VALJEAN BIDDISON 


The author, a member of the law firm of 
Biddison & Rheam, Tulsa, Oklahoma, has 
served as a member of the Oklahoma 
Legislature and judge of the District 


7 ats DISCUSSION is prompted by the 
writer’s experience in Waters v. National 
Life and Accident Ins. Co., (61 Fed. Supp. 
957,) — Fed. (2d) —, (11 C. C. H. Lire 
Cases 955) and by what seem to the writer 
unsettled questions arising indirectly in 
that case. The insurance contract contains 
an unusual “exemption clause” as to liability 
for double indemnity for death from acci- 
dental means. 


It was there agreed that the insured was 
accidentally electrocuted, which, it was con- 
ceded, cast the burden on the insurer to 
establish facts sufficient to bring the case 
within the terms of the exemption clause. 
The principal amount of the life policy was 
paid without contest; however, the policy 
included double indemnity for accidental 
death, provided the injury causing insured’s 
death “be not * * * sustained in connec- 
tion with violation of law by the insured 
* * *” The facts are simple, and as stated 
by both the trial and appellate court, were 
uncontroverted. The insured’s body was 


Court of Tulsa 


found on a wet concrete floor in a small 
room in the barn adjacent to his house, and 
in which barn nothing was found but a 
whiskey still in operation and actually mak- 
ing whiskey, and a large quantity of bottled 
whiskey upon which no federal tax had been 
paid. Insured had no license to operate a 
still. His hand was gripping an electric 
lamp attached to a cord plugged into the 
wall of the room. The cord touched the 
middle of his body, and both his body and 
his hand were burned at those points of 
contact. He had on no clothing whatever 
except a pair of shorts. 


Both courts held that the possession and 
operation of the still and the possession of 
the whiskey were unlawful, and that there 
was no fact in evidence upon which an infer- 
ence could be predicated that death was sus- 
tained otherwise than in connection with 


violation of law. 

(1) An insurer may limit liability as it 
pleases: Speelman v. Iowa State, 4 Fed. (2d) 
501. 

(2) Absent Ambiguity, Rules of Con- 
struction Not Involved—Ordinary Rules of 
Interpretation Apply: Liverpool v. Kearney, 
45 L. Ed. 460; Swanbrough v. Order of U. T., 
6 A. L. R. 485, 181 P. 204, 66 Colo. 384. 
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(3) Insurance Contracts Construed in 
Ordinary Sense (Not Against Insurer): 
Imperial Fire v. Coos Co., 38 L. Ed. 231, 151 
N. S. 452; Universal Life v. DeVore, 14 S, E. 
532, 88 Va. 778. 


(4) Incontestability Clause Does Not 
Affect Exemption Clause: Mack v. Conn. 
Gen., 12 Fed. (2d) 416; Sanders v. Jefferson, 
10 Fed. (2d) 143; Met. Life v. Conway, 169 
N. E. 642, 252 N. Y. 449. 


The facts in the Waters case were so 
conclusive as to justify the court in con- 
sidering a proposition which the insurer 
urged, i, e., that the clause related to the 
matter of “Status” of the insured at the 
time of his death and not to the question of 
whether there was “causative connection” 
with the violation of law, but a reading of 
the two opinions discloses that neither court 
appears to discuss specifically and pass upon 
that question (apparently considering it un- 
necessary to do so). The courts generally 
do not seem to have interpreted this par- 
ticular exemption clause, except that it was 
applied in a case against this same insurer 
in National Life & Accident Ins. Co. v. 
Sutherland, 12 S. E. (2d) 183, in a case 
where it was clear that the insured’s viola- 
tion of law had at least a causative con- 
nection with the injury. It would appear 
from the decisions not only that exemption 
clauses in indemnity policies with respect 
to “violation of law” vary materially in the 
language employed, but that the decisions 
of the courts are not in harmony in the 
interpretation thereof. The same may be 
said of exemption clauses clearly relating 
to the “status” of the insured at the time 
of the accident. 


Variety in Wording of Clauses 


Some of the “violation of law” clauses 
given court interpretation used the word 
“while” the insured is engaged in or com- 
mitting an unlawful act; others use the word 
“when”. Some provide an exemption where 
the injury resulted “indirectly” from viola- 
tion of law; others use the phrase “result- 
ing from”, or “occasioned by”, but it is the 
writer’s view that none of the decisions 
holding that there must be causative con- 
nection between the violation of law and 
the injury is sound, in the absence of clear 
language limiting the exemption to cases 


where the injury “results from” or is “di- 
rectly” or “indirectly” caused by the viola- 
tion of law, or otherwise indicating that 
“causative connection” must exist to make 
the exemption effective. If this be not true, 
the decisions to the effect that the status 
of the insured is the determining factor are 
not sound. 


There is no logic in saying that an exemp- 
tion clause providing “while engaged in 
violation of law” does not relate to status 
but that a clause employing the phrase 
“while engaged in Military Service” does 
relate to status. Yet that is the effect in 
substance of various court holdings. How- 
ever, the courts in the better reasoned and 
later cases are leaning to the view that the 
status of the insured is the determining 
factor where the exemption clause does not 
expressly provide by clear language that 
“causative connection” was intended. The 
writer argued in the Waters case that there 
existed a Federal Court rule of interpreta- 
tion to that effect, with very little if any 
lack of harmony in the decisions. It must be 
conceded that there is lack of harmony with 
respect to state court decisions. 


It should be noted that Judge Savage in 
his opinion in the District Court (61 F. 
Supp. 957), was apparently of the opinion 
that any Oklahoma decisions on the ques- 
tion would govern, under the theory of 
Erie R. R. v. Tompkins, 304 U. S. 64, 82 
L. Ed. 1188, 114 A, L. R. 1487. The cor- 
rectness of that view is not here questioned, 
and if it be correct, any Federal Court 
would of course be controlled by the law of 
the state which governs the interpretation 
of the insurance contract. The Oklahoma 
Courts have not passed upon the question, 
as indicated by Judge Savage. 


This Federal Court rule may be readily 
gleaned from the few decisions of the Fed- 
eral Courts dealing with the question. 


Federal Rule 


In Standard Life & Accident Ins, Co. v. 
Fraser, 76 Fed. 705, the policy provided that 
it should not cover “violation of law, resist- 
ing arrest, or fleeing from justice.” The 
insurer sought a directed verdict on the 
ground that the evidence conclusively 
showed that the insured lost his life while 
engaged in the commission of an unlawful 
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act. The Federal Court said it could not 
see that the evidence was conclusive that 
gambling and violation of law caused the 
death. This case, though not discussing 
the question, may be, in effect, inconsistent 
with the view here taken, but this view was 
not presented to that court so far as the 
opinion discloses. It apparently was as- 
sumed that under the applicable law there 
must be “causal connection”. However, the 
full language of the exemption clause is not 
quoted in the opinion, 


In Interstate Life Insurance Co. v. Dalton, 
165 Fed. 176, the court said there was no 
testimony to show that the insured was 
violating the law by carrying a concealed 
weapon and none to show that his death 
was due to a law violation. Therefore, the 
statement that to sustain the defense the 
insurer’s evidence must show that insured’s 
offense brought about the death, was pure 
dictum. 


In Order of U. C. T. v. Tripp, 63 Fed. 
(2d) 37, the court construed the language 
exempting from death “resulting from a 
violation of any law * * * or resulting 
from an accident”, or while the insured was 
“under the influence or in consequence of 
having been under the influence of intoxicat- 
ing liquor, * * *”, Judgment against the 
insurer was set aside and a _ new trial 
granted for errors occurring at the trial. 
The court said there could be no recovery 
if the accident occurred while under the in- 
fluence of liquor. 


Status or Cause? 


That “status” and not “causation” was 
the test of liability was decided in Order 
of U. C. T. v. Greer, 43 Fed. (2d) 499, where 
the policy exempted “while under the in- 
fluence of liquor”. In that case, the court 
held causative connection was not part of the 
contract, and said the “courts construe con- 
tracts and do not make them”. 


In the Greer case the court cited Flan- 
nagan v. Provident Life Ins. Co., 22 Fed. 
(2d) 136. In that case the policy provided 
that it did not cover injuries while the in- 
sured was intoxicated or under the influence 
of liquor, and it was held that no causative 
connection need be shown; that under the 
terms of the policy the insurer was not 
liable if the injury occurred “while insured 


is intoxicated” or if the accident was en- 
countered while violating the law. The case 
discussed many decisions and held that since 
the contract was not ambiguous the court 
would not “refine away” terms of sufficient 
greatness to convey the plain meaning of 
the parties. 


In Supreme Lodge v. Beck, 181 U. S. 49, 
45 L. Ed. 741, the exemption was made 
effective if “death should result * * * in 
violation of, or attempt to violate any crim- 
inal law, * * *”’, and the court stated 
that it could not be said that death so 
occurred under the evidence in the record. 


In Travelers Ins. Co. v. Seavers, 19.Wall. 
531, 22 L. Ed. 155, the exemption covered 
death and injury “caused by * * * breach 
of the law”, and the court held that lan- 
guage related to “causation” and not to 
“status”. 


The following authorities also recognized 
the contention: Shader v. Railway Passenger 
Assurance Co., 66 N. Y. 1241, 23 Am. Rep. 
65; Olson v. Grand Lodge, 184 N. W. 7, 48 
N. D. 285; Conner v. Union Automobile Ins. 
Co., 9 P. (2d) 863; U. S. F. & G. v. Guenther, 
281 U. S. 34, 74 L. Ed. 683; Bradshaw v. 
Farmers and Bankers Ins. Co., 193 P. 332, 
107 Kan, 681, 11 A. L. R, 1091. 


In Travelers’ Protective Ass'n v. Prinsen, 
291 U. S. 576, 78 L. Ed. 999, the United 
States Supreme Court reversed the Circuit 
Court of Appeals for the Tenth Circuit and 
affirmed the trial court’s action in directing 
a verdict for the insurer. The question 
considered by the Supreme Court was 
whether the insured was “participating” in 
the transportation of explosives. The ex- 
emption clause reads, “when participating” 
in the moving or transportation of explo- 
sives. The court on page 581 of the official 
report called attention to the fact that the 
word used was.“when” and not the words 
“by reason of” and likened the case to those 
cases where an insured is acting as a sailor 
or a soldier, or participating in war or in a 
riot, or under the influence of narcotics or 
liquor. The Supreme Court further said 
that the insurance was suspended as if it 
had never been in force. On page 583 the 
court said that the most the insurer was re- 
quired to show was that “the effect of the 
forbidden act was to magnify the risk of 
death in the event of collision, to aggravate 
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the danger. in the very event that happened,” 
and “The policy does not mean that in the 
event of a prescribed activity there shall be 
a segregation of causes operating in unison 
and a distribution of the consequences 
assignable to each. One of the essential 
purposes to be served by the limitation of 
the risk is to put an end to such a process 
of dissection and comparison. By the form 
of its policy the insurer has given notice to 
assured and beneficiary that it will refuse 
to become entangled in these ‘mystifying 
subtleties.” 


In Hutto v. Atlantic Life, (C. C. A. 4th) 
58 Fed. (2d) 69, the exemption clause read 
“while the insured was engaged in any viola- 
tion of law involving moral turpitude.” 
The court said: “And it is argued that the 
purpose of this provision is to guard against 
the increase of hazard which would result 
from the insured’s being so engaged, and 
that its result is to make the double in- 
demnity provision inapplicable in the case 
of an injury occurring during the period 
that he is so engaged, irrespective of the 
cause of the injury. There is much to be 
said for this contention. Certain it is that 
it is not the function of the courts to make 
contracts, but to construe them; and if the 
parties to a contract of insurance provide 
that same shall not cover a given risk while 
insured is engaged in certain conduct, or 
occupying a certain status thought to in- 
volve an increase of hazard, there would 
seem to be nothing for the courts to do but 
to enforce their contract as they have 
made it.” 


The court there approved both the Flan- 
nagan and Greer cases. The court further 
said; “We need not decide this question, 
however, as we are satisfied that the causal 
connection in this case was clearly estab- 
lished by evidence which was not contro- 
verted.” This opinion by Judge Parker 
was concurred in by Judge Soper. The 
dissenting opinion by Judge Hayes was 
based solely on the view that the evidence 
presented a question of fact for the jury as 
to whether the insured was engaged in 
committing a crime, and does not take issue 
with the majority opinion on the necessity 
of showing “causative connection”. 


There is also a strong opinion from the 
Circuit Court of Appeals for the Second 
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Circuit, in Universal Indemnity Insurance 
Company v. North Shore Delivery Company, 
100 Fed. (2d) 618, where the United States 
Supreme Court denied certiorari, 83 L, Ed. 
1055. A declaratory judgment was sought 
by the insurer as to whether a liability 
existed where the policy provided that the 
risk was not covered when an automobile 
driver had no license to drive. The court 
said “It is not necessary that the violation 
of the licensing regulations in fact increased 
the risk of the insurer in the instant case. 
It is obvious that a practice of employing 
unlicensed chauffeurs would increase the 
risk of the insurer and it is this general 
risk that the exception is intended to elimi- 
nate. There are no facts in the instant case 
to show that the unlicensed driver became 
any less skillful during the period that he 
was unlicensed; but we accept as a fact that 
the practice of requiring drivers to be li- 
censed is justified by experience as a sound 
safety measure. The coverage exception in 
question affords the insurer legitimate pro- 
tection against a substantial risk which it is 


entirely proper for an insurer to guard 
against.” 


It was argued that causal connection be- 
tween violation and accident would have to 
be shown to make the exemption effective, 
but the court ruled otherwise, quoting, with 
approval from Travelers v. Prinsen, supra. 


See also 45 C. J. S. 917-18 Sec. 835, and 
29 Am. Jr. 696, Sec. 911. 


Meaning of the Word ‘‘Sustained”’ 


The exemption clause involved in the 
Waters case, “sustained in connection with 
violation of law,” contains two distinct ele- 
ments: one, the word “sustained”, and two, 
“in connection with”; neither court in its 
opinion analyzed either of these two ex- 
pressions, 


The word “sustained” has a well known 
and recognized meaning, as “suffered” or 
“lost”. As applied to injury only, distin- 
guished from death, it would surely be held 
to mean “suffered,” and in case of death 
it would surely be held to mean “lost”. It 
certainly is not synonymous with such 
phrases as “caused by”, “resulting from” or 
“by reason of”, but implies the contrary, 
that causation is not intended. 
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Meaning of the Phrase 
“In Connection With" 


The word “connection” has been defined 
in the Century Dictionary as “the act of 
connecting, or the’ state of being connected; 
junction; union; union in due order or se- 
quence of words or ideas.” It has been 
defined in Webster’s New International 
Dictionary (Unabridged) 1939, “state of 
being connected; junction; union; alliance; 
relationship * * *”’. The following au- 
thorities on the meaning of the phrase “in 
connection with” are all directly in point 
and support the contention. 


In Gurney v. The Atlantic G. W. Ry. Co., 
58 N. Y. 358, the court in construing a court 
order authorizing payment “for labor and 
service actually done in connection with the 
Company's railways” held that it included 
attorneys’ fees in handling the business of 
the railway generally. 

In Danciger v. Cooley, 348 U. S. 319, 63 
L. Ed. 266, the court construed the phrase 
“in connection with the transportation of 
any * * * intoxicating liquor * * *,” to 
mean that the act of collecting the purchase 
price of liquor came within the clause and 
that the act need not be “in transportation” 
but only “in connection with it.” This ruling 
seems most persuasive. 


In Kokusia v. Columbia S. Co., 23 Fed. 
Supp. 403, the court said that such a phrase 
has been given a broad interpretation citing 
the Gurney and Danciger cases supra. 


The phrase is given a broad interpretation 
in Smith v. Columbia S. C. Co., (C. C. A, 
4th) 88 Fed. (2d) 392. 


In Finley v. Pew, 205 P. 310, 28 Wyo. 342, 
the court construed the phrase “in and 
about” to mean the same as “in connection 
with”, 

In Wallrabenstein v. Industrial Commis- 
sion, 216 N. W. 495, 195 Wis. 15, the Su- 
preme Court of Wisconsin said that a do- 
mestic working in the farm house was 
working “in connection with the farm.” 


In J. Ray Arnold Lumber Corp. v. Richard- 
son, 141 So, 133, the Supreme Court of 
Florida held that a child securing raw ma- 
terial to be used in a saw mill was working 
“in connection with the saw mill.” 


From these definitions it must be con- 
cluded that the above phrase related to 
“status”, and that the clause means a 
“causal” connection—not a “causal con- 
nection.” 


What did the parties in the Waters case 
mean by the phrase “sustained in connec- 
tion with the violation of law by the in- 
sured”? Would it mean resulting from 
violation of law? Most certainly not. Un- 
der the circumstances it must mean the 
status of acting at the moment in connection 
with law violation. Did it mean that the 
violation of law must have been the proxi- 
mate or even the remote cause? Most cer- 
tainly not. 


This exemption clause negatives any idea 
that the violation of law must cause, either 
directly or indirectly, the death of insured. 
The question is whether his death was sus- 
tained in connection with that violation. If 
not, in what connection was it sustained? 
Every death is sustained in connection with 
something; either illness, accident, murder, 
negligence or suicide. It was not suicide, 
nor illness, nor murder, nor third party 
negligence, because the pleadings agreed 
that it was accidental. In what connection 
did the accident occur? Since the insured 
could not be reasonably said to have been 
in the still room for any other purpose than 
in connection with his operations, it must 
have been in connection with his unlawful 
operation. 


Had the insured been repairing a gas line 
in the yard between the meter and the still 
and been burned to death, the clause under 
consideration would have relieved the in- 
surer. Had he been negotiating for a sale 
of some of the liquor either with a customer 
on the ground or over the telephone and 
been killed by lightning, or doing any other 
act in furtherance of and in advancement of 
his operation of the still or his possession of 
liquor, the clause would have relieved the 
insurer. 


It is sufficient to say that if he were 
going to some point to procure mash with 
which to make liquor, or directing an em- 
ployee to go and start or shut down the 
still and had been struck by lightning the in- 
surer would have been relieved, because any 
of those acts would have been “in connec- 
tion with” or in furtherance and advancement 
of his unlawful purpose. 
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The phrase in question was intended to 
preclude a certain increase in the hazard, 
as in Hutto v. Atlantic Life, supra. What 
was that hazard? It was not a hazard in 
connection with violation of law by a third 
party, unless the insured’s acts in that con- 
nection would have of themselves constituted 
a violation or made him a co-conspirator to 
violate. The clause was clearly intended to 
cover all instances where his status as a law- 
abiding citizen would be changed—such as 
operating a machine, unlawful in itself. 


The illegal operation of a still is a 
hazardous occupation, as it is common 
knowledge that one so acting may resist 
arrest and thus be in danger. It is also true 
that one who illegally possesses liquor, as 
in this case, places himself in a hazardous 
position and subject to raid by armed of- 
ficers. 


Since the United States Supreme Court 
in Danciger v. Cooley, supra, construed the 
phrase “in connection with” as applying to 
the transportation of intoxicating liquor, the 
courts should follow it in the absence of 
controlling state law to the contrary, That 
case in effect held that the phrase meant 
that if the action of a party be in further- 
ance of an unlawful purpose it is necessarily 
“in connection with” the unlawful purpose. 
One could hardly hope to present a case 
more nearly binding on the question than 
this decision—that the collection of the pur- 
chase price was an act in connection with 
the transportation of intoxicating liquor. 
The language involved was contained in the 
statute defining a public offense and sub- 
jecting the offender to penalties for viola- 
tion. If the ruling applies as against a 
public offender, it is certainly not a harsh 
rule to apply in a civil action. 


It may be that Waters’ contract of insur- 
ance was written in view of the Supreme 
Court’s construction of the phrase “in con- 
nection with” and to obviate the uncer- 
tainty arising from the conflict in court 
decisions on the question of whether it meant 
“causative connection”. 


Conclusion 


Before the Circuit Court the insurer in 
the Waters case had but one objective, i. e. 
to sustain a judgment in its favor. It was 


not there endeavoring primarily to induce 
that court to draw a distinction between 
status and causation, It in fact invited the 
court to sustain the judgment on any theory, 
and was of course gratified by the result, 
Judge Phillips in the Appellate Court opin- 
ion stated that the insurer must prove a 
causal connection. The writer feels that 
that pronouncement was not necessary to 
a decision of the case in view of that court’s 
finding that there was no evidence that the 
insured was in the still room for any lawful 
purpose. Under those circumstances the 
insured’s violation of law was necessarily 
the direct cause of his death. In that view 
of the matter there was no question of law 
involved. 


It will be noted that the Appellate Court's 
requirement of proof of causal connection 
is supported only by state authorities, and 
the insurer’s contention and the foregoing 
cases cited in support of it were apparently 
not seriously considered—at least they were 
not cited. The Sutherland case, (from 
Georgia) supra, involving the identical 
clause was cited, but there was “causal con- 
nection” in that case. It is the writer's 
considered opinion that no decision is de- 
cisive of the contention herein urged, where 
causal connection existed. There is no in- 
tent here to criticize the Appellate Court's 
opinion, (it was a total victory for the in- 
surer) but only to analyze it in support of 
the writer’s view. 


An exemption clause, such as was in- 
volved in the Waters case, for the reasons 
here assigned, must at least be held to mean, 
that if the status of the insured at the time 
of the injury be that of a violator, i. e., 
acting in furtherance of an unlawful purpose, 
which status might increase the hazard, 
there could be no liability. As stated in 
Hutto v. Atlantic Life, supra, the parties said 
in their contract that such a status was 
“thought to involve an increase of hazard”, 
and that the court could do nothing but en- 
force the contract. 


In fairness to the Appellate Court in the 
Waters case, however, it must be conceded 
that there was “causal connection” in the 
Hutto case, and that that decision was there- 
fore not controlling, although it was most 
persuasive, in the Waters case. 


[The End] 


twovannancuucvnennvevenvevuuvevscoueeecevccsaseneunasnecnvussvennuaranasnonuevsnenuuusecnnnavuieesegnegneveeaenaseeeutsaseausvivetocussaeenusaagvncacasaaayeecssonocotsezeeovenvevencuanveerevsasvvegvuivaegnonsavseanucnvaggecnsvaeeuudvanecntciny otic iii iii itie 


PAGE 838 


ILJ—NOVEMBER, 1946 





SET 


) induce 
between 
ited the 
theory, 
> result, 
rt opin- 
Prove a 
els that 
Sary to 
court’s 
that the 
, lawful 
ces the 
‘essarily 
at view 
of law 


Court's 
nection 
es, and 
regoing 
arently 
'y were 
(from 
lentical 
al con- 
vriter’s 
is de- 
where 
no in- 
Court’s 
the in- 
ort of 


as in- 
easons 
mean, 
e time 
ke 
rpose, 
azard, 
ted in 
‘s said 
5 was 
zard”’, 
ut en- 


in the 
ceded 
n the 
there- 
most 


End] 


Hee 


946 


Digested from the Illinois Law Review 
for July-August, 1946 


The Formative Era of Contributory 
Negligence 
By WEX S. MALONE 


HE OPINIONS of Bayley and Lord 

Ellenborough in Butterfield v. Forrester, 
(1809) 11 East 59, 103 Eng. Rep. 926, afford 
no indication that either of those judges 
felt at the time that he was charting new 
paths for the law. From Ellenborough’s 
observation in that case has stemmed the 
now established rule that a delinquent plain- 
tiff cannot recover irrespective of the faylt 
of the defendant. 


In America the idea of contributory neg- 
ligence lay virtually dormant until about the 
middle of the last century; then suddenly it 
sprang to life and found its way into vir- 
tually every piece of litigation over a negli- 
gent injury to person or property. Even in 
Louisiana, whose Civil Code fairly inter- 
preted would deny the motion, the court 
seized eagerly upon the contributory negli- 
gence of the plaintiff as a bar to his action. 
In most cases everywhere it became simply 
a new legal issue; it tended to overshadow 
all other contentions and become tiie central 
theme of dispute. As a result, the response 
to the issue of the plaintiff’s fault usually 
determined the outcome of the case. 

Twenty years elapsed after Butterfield v. 
Forrester before a court of record in New 
York directed its attention to the contribu- 
tory negligence doctrine. In the case of 
Burckle and Burckle v. New York Dry Dock 
Company, 2 N. Y. Super. 170 (1829), the 
Superior Court of New York City was faced 
with a simple fact situation which was strik- 
ingly like that of the Butterfield case. The 
lessee of a drydock sought to recover against 
his lessor for damages to his vessel which 
burned in a fire that was occasioned in part 


By Wex S. Malone, Associate Professor of 
Law, Louisiana State University 


by an accumulation of combustible rubble on 
the ground below. The plaintiff's own agents 
had set the flame by careless operation ‘in 
repairing the boat. A refusal of recovery 
was to be expected and could have been 
justified on a number of grounds. The choice 
of contributory negligence as an explanation 
was probably entirely fortuitous. It is doubt- 
ful that the decision was regarded as being 
of much importance and only scant reference 
to it has been made in later opinions. 


From the time of the initial trip of the 
first street railway car in New York City on 
November 26, 1832, which operated on a 
track three-quarters of a mile long, the 
American rail network was increased until 
it totaled over one hundred thousand miles 
of track by 1880. Outstripping even the rate 
of expansion of American railways in these 
years was the enormous increase in personal 
injury litigation against the carriers. The 
great bulk of the cases arose out of crossing 
accidents. Equally impressive was the change 
in complexion of the decisions. The doc- 
trine of contributory negligence gained a 
sudden and eager recognition by the courts. 
From the beginning it was apparent that 
this rule was to dominate virtually every 
torts case involving a railroad defendant. 
How can we account for this sudden rise 
to domination? 


The Breakdown of Trial by Jury.—Upper- 
most in the minds of both judges and 
lawyers of the time was a seething, although 
somewhat covert, dissatisfaction over the 
part they felt the jury was destined to play 
in these cases against corporate defendants. 
The simple disputes between neighbors which 
had characterized the torts litigation of the 
past epoch had been both easily and fairly 
disposed of through the homely agency of 
the jurymen. The guiding considerations in 
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such cases were both personal and ethical, 
and commonsense notions of fair play were 
about all that were required so long as both 
plaintiff and defendant were in approxi- 
mately the same economic sphere. 


With the intrusion of the railway upon 
the scene came a marked change in the 
frame of mind of the average juryman. He 
quickly adopted the attitude that has charac- 
terized him ever since in claims against cor- 
porate defendants. He became distinctly 
and, at least for a time, incurably, plaintiff- 
minded. 


The available evidence indicates that the 
jury tended to break down as an effective 
administrative arm in the railroad crossing 
cases. Although the jurymen shared, as 
members of the public, the advantages of 
present or anticipated railroad conveniences 
and benefits, nevertheless consistency of at- 
titude was no more characteristic of lay 
opinion at that time than it is now. There 
is no feeling of professional loyalty on the 
part of jurymen, no awareness that individual 
verdicts all add up and exert together a 
sizeable effect upon the economy of the en- 
terprise. There is only the desire of the 
juryman to express in his loose general 
verdict, the impulse that controls him and 
which, at the time, seems fair enough. 


The Search for an Effective Means of Jury 
Control—Just how ineffective the jury ac- 
tually became in the administration of the 
railroad injury cases must remain, perhaps, 
a matter of conjecture. What is a matter 
of note here is that most of the judges of 
the time had become thoroughly converted 
to the idea that the jury could not be de- 
pended on to handle these cases fairly ac- 
cording to standards that were acceptable to 
the courts. As to the existence of such a 
belief there can be no doubt. Such decisions 
as Ernsts v. Hudson River Railroad Company, 
24 How. Prac. 97 (N. Y. 1862), and Haring 
v. New York and Erie R. R., 13 Barb. 2, 
15 (N. Y. 1853), between the years of 1850 
and 1870 are replete with expressions on the 
subject. In each instance the courts were 
urged to exercise an increasing control over 
the deliberations of the jury and to foreclose 
the case by nonsuit or otherwise. Most 
decisions of that time make clear the fact 
that the court was determined to exercise 
a rigid power in control of the jury. Thus 
began an earnest quest for the easiest, most 


direct, and least embarrassing means of at- 
taining this end, a means which would suc- 
cessfully avoid conflict with all democratic 
ritual concerning the sacrosanct character 
of the jury. 


Jury Control Through the Negligence Issue, 
—During the middle 1800’s the railroad 
crossing situations confronting the courts 
were strictly stereotyped. The element of 
fault was frozen by the leg’slature and there 
was little room for evaluation of the picture 
on that score by either court or jury. The 
nature of the cases provided little oppor- 
tunity for a dependable means of jury control 
by the courts. 


Jury Control Through the Causation Issue. 
—It was incumbent upon the plaintiff to 
show that the failure to give the statutory 
signal played a substantial part in produc- 
ing the injury or death. Cause in fact is an 
issue which seldom lends itself to an un- 
equivocal yes or no. Particularly is this 
true when the default is the failure to give 
the required signal. Such determinations are 
by tradition too peculiarly within the prov- 
ince of the jury to permit of arbitrary actions 
by the court. Hence the causation issue, 
like the issue of negligence furnishes a poor 
implement for dispensing. with the jury in 
this type of case except under unusual cir- 
cumstances. 


Jury Control Through the Contributory 
Negligence Issue-——The plaintiff's own con- 
duct and the physical circumstances attendant 
upon the accident are inextricably woven 
into the fabric of the case. Notions of plain- 
tiff fault, causation, duty, and negligence 
become hopelessly interwoven at this point, 
and any device that will be of real service in 
dispensing successfully with jury participa- 
tion must be a weapon that affords a broad- 
side attack upon the entire context of the 
problem involved and offers a means of sug- 
gesting in a single adroit, but homely phrase 
the multifarious nature of the inquiry. At 
the same time it must afford a means of 
expression that will make possible a con- 
siderable degree of latitude for decision either 
way. Judged by these considerations, the 
contributory negligence issue was admirably 
suited to the need. Therefore, once the 
court had made possible the use of the plain- 
tiff’s fault as a device for dispensing with 
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the jury, it facilitated the process by treat- 
ing the evidence in typical judge fashion. 


How the Doctrine Was Employed.—Here 
then, in the issue of contributory negligence, 
was an ingenious device which gave the 
court almost complete freedom to accept 
or reject jury participation at its pleasure. 
How was it to be used? A negligence case 
comes before a court in its totality. The 
court then resolves the controversy into 
separate issues, in which process the judicial 
intellect explains the decision or apportions 
parts of the dispute between the judge and 
the jury. The court can, thereby, maintain 
rigid control over the jury. 


The Last Clear Chance.—The rule of the 
last clear chance was slow in achieving recog- 
nition by the New York courts. Even after 
a recognition of the last clear chance doc- 
trine by the General Term of the Supreme 
Court in 1875 it was seldom used by any 
of the courts of record until after the close 
of the century. 


In conclusion, the author submits that 
there is no moral from this article to impress 
upon the reader. Courts wanted to.control 
juries during the last century, they want to 
control them today, and they will probably 
want to continue to control them in the 
future; if not through contributory negli- 
gence, they will find some other way. 
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[The End] 


Concerning Savings Banks Life Insurance 


When the Savings Bank Association of the State of New York recently 
gathered at Quebec for their annual convention, the subject of their life insurance 
activities came in for a share of discussions. Consideration was given, in the 
light of increased cost of living and incomes, to the raising of the top limit of 
$3,000 per individual and revising the organizational set up to include the possible 
organization of a central insurance company or reinsurance fund. The suggestion 
that savings banks henceforth offer life insurance, war bonds and savings accounts 
in a package was also under consideration. This originated in metropoli- 
tan New York and speculation as to its future has caused considerable discus- 
sion. Life insurance has become such an item with Savings Banks (there is 
$80,000,000 of savings bank life insurance in force in New York State) that this 
part of the convention was an extremely busy one. 
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Compensation Is Exclusive Remedy 


When the administrator of a partnership employee brought a common law 
action for negligence against the partner-owner of the property upon which the 
deceased was killed, the court ruled, “regardless of his status as owner of the 
premises where the injury occurred, an employer remains an employer in his rela- 
tions with his employees as to all matters arising from and connected with their 
employment. He may not be treated as a dual legal personality . 
that compensation was an exclusive remedy. 
New York Court of Appeals, October 17, 1946. 


.” declaring 
Williams, as Admr. v. Hartshorn. 
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UNEMPLOYMENT DISABILITY 
BENEFITS IN CALIFORNIA 


California has been a pioneer among the 
states in the expanding field of public 
assistance to its citizens. 

State aid for the indigent aged, blind, and 
orphaned has been provided here practically 
since statehood was acquired in the middle 
of the last century. As early as 1870, state 
grants for unemployment relief were made 
by the legislature to local governmental units 
and to private institutions. This practice, 
however, was prohibited by the 1879 consti- 
tution, and it was necessarily discontinued 
until 1933 when the relief administration 
was provided for by constitutional amend- 
ment. 


The Shelley Bill 


The latest development in California’s 
many ventures in the public assistance sphere 
is the recently enacted Shelley Bill passed 
at the 1946 special session of the legislature. 
It provides for a system of “unemployment 
compensation disability benefits” to be added 
to California’s unemployment insurance pro- 
gram. Because the disability benefits pro- 
gram was enacted as a component part of 
the already existing Unemployment Insur- 
ance Act, and because the former is closely 
integrated with the latter both administra- 
tively and substantively, it is necessary to 
understand both in order to understand 
either. 

Unemployment relief as a system of in- 
surance benefits stems from passage of the 
federal Social Security Act of 1935. That 
law, in addition to setting up a federal pro- 
gram of old-age insurance benefits and pro- 
viding grants to the states for needy aged 
relief and other purposes, imposed upon em- 
ployers of eight or more (with some excep- 
tions) an excise tax upon payrolls. The 


- Insurance 


Round Table 


Social Security Act did not establish a federal 
unemployment insurance system, and the 
excise tax collections were placed in the 
general funds of the Treasury. The purpose 
of the tax was to induce the states to estab- 
lish unemployment insurance programs, This 
inducement took the form of a provision 
that employers would be relieved of 90% 
of the federal tax (or 2.7% of the present 
3% tax) if they were required to pay such 
a tax to the state under a state unemploy- 
ment insurance plan approved by the federal 
Social Security Board. 

The financial “bait” was, of course, irre- 
sistible to all the states. California passed 
its Unemployment Insurance Act in 1935. 
It taxed employers of eight or more em- 
ployees (with exceptions) to the full extent 
of the 90% credit allowable under the federal 
law. It also taxed employees 1% of their 
wages. Effective January 1, 1946, by action 
of the 1945 legislature, the coverage of the 
California law, and the tax, were extended 
(with exceptions) to all employments of one 
or more employees. 


Other States 


Twelve other states, like California, had 
enacted an employee tax of 1% (Rhode 
Island’s was 144%); but today only Cali- 
fornia, Rhode Island, New Jersey, and Ala- 
bama still impose the tax on employees. 
Experience since 1935 has indicated that the 
employers’ tax alone is sufficient to carry 
the unemployment insurance program. 

In 1942, Rhode Island passed a disability 
benefit law to be financed by 1% of the 
1%4% employee tax. The disability benefit 
reserves, however, had been shrinking since 
that date; and in April 1946, the Rhode 
Island law was amended to apply the entire 
114% employee tax to disability benefits in 
order to. eliminate benefits in pregnancy 
cases, and in other particulars. 
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The California law was modeled after the 
Rhode Island act, with certain changes de- 
signed to eliminate some of the difficulties 
encountered in Rhode Island. A similar bill 
was defeated in the 1945 legislative session. 
California’s experience will be closely ob- 
served throughout the country, as several 
states (notably New Jersey, Illinois, Mis- 
souri and Washington) are already consider- 
ing similar legislation. 


Scope of the California Act 


The California act is sweeping in its cov- 
erage. It enumerates excepted classes of 
employment, the most important of which are 

; self-employed 
are also excluded. Otherwise, it covers every 
employee in the state. Disability benefit 
payments will:commence as of December 1, 
1946, by reason of recent action by Congress 
in H. R. 7037 in releasing that portion of 
unemployment insurance funds contributed 
by employees to the states for use under 
state disability benefit plans. This will pre- 
sumably give California a fund in excess of 
$100,000,000 as a reserve from which dis- 
ability benefits can be paid. 


Administration of the act is placed in the 
hands of the California Employment Sta- 
bilization Commission, the body which ad- 
ministers the unemployment insurance system. 
The Commission is an ex-officio body, con- 
sisting of the three members of the Unem- 
ployment Insurance Appeals Board and the 
heads of the two main divisions of the De- 
partment of Employment. All five of these 
officials are appointed by the Governor with 
approval of the Senate; the latter two serve 
at the Governor’s pleasure, while the former 
three are appointed for staggered terms of 
four years each. 


A “disability” is defined as a physical or 
mental illness. or injury (excluding preg- 
nancy), which prevents the worker from 
performing his customary work. There is 
a seven-day waiting period before benefits 
are payable, and disability benefits are not 
payable for any week in which the employee 
is entitled to unemployment insurance pay- 
ments or to workmen’s compensation bene- 
fits. Both unemployment insurance payments 
and disability benefits may be collected by 
the same individual in the same year, but 
not in a total amount exceeding one and 


one-half times the total benefit payable 
under either program alone. 


Amount and duration of disability bene- 
fits are calculated in the manner and on the 
basis prescribed for unemployment insur- 
ance payments. Briefly, these depend upon 
past earnings, which determine both the 
maximum total benefits payable and the 
weekly rate of payment. The total benefits 
payable in any one “benefit year” vary from 
$163 to $468, and weekly rates vary from 
9 to 23 weeks. Actual calculations are made 
from tables contained in the Unemployment 
Insurance Act. 


As has been indicated, benefit payments 
are to be financed entirely from the 1% 
employee tax on wages and salaries (up to 
$3,000), which formerly went into the unem- 
ployment insurance fund held ip trust by the 
federal government. These tax payments, 
including past payments to be returned by 
the federal government, are to be placed in 
a special disability fund in the state treasury. 
Not more than 5% may be used for cost 
of administration. 


Provision is made for substitution of 
“voluntary” plans for payment of disability 
benefits in place of payments by the state 
from the disability fund. Such private plans 
are subject to approval by the Employment 
Stabilization Commission. After approval, 
the employees’ tax is no longer payable, and 
payroll deductions (not to exceed 1%, how- 
ever) may be made by the employer to 
defray the cost of the private plan. Private 
plans may be provided through self-insur- 
ance by the employer, who must then be 
bonded, or through a private insurance car- 
rier admitted to do business in this state, 


A voluntary or private plan must be con- 
sented to by a majority of the employees 
involved. It must afford them rights “greater 
than those provided for” by the act itself as 
administered by the state. It must be satis- 
factory to the employer. If it involves a 
private insurer, the policy form must be 
approved by the insurance commissioner. 
Informally, it is understood that “greater” 
benefits means that the benefits provided by 
the private plan must equal those of the 
law with respect to amount of benefit, dura- 
tion of benefit, and eligibility for benefit; 
and must exceed those of the law with re- 
spect to at least one of these categories. 
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Private plans can be adopted to take 
effect either coincidentally with the law, or 
on the first day of any calendar quarter 
thereafter. Forms of application are now 
being prepared, and it is understood that 
the Commission will require them to be 
used in filing for approval. It is expected 
that private carriers will develop satis- 
factory programs for voluntary disability 
benefit coverage, and that the Commission 
and employers will welcome use of these 
plans. Indeed, approval of a voluntary plan 
by the Commission is mandatory if it meets 
the requirements of the law. 


It is not possible within the limitations of 
this discussion to go into the many admin- 
istrative provisions and problems of the 
act. Rules and regulations are now being 
drafted by the Employment Stabilization 
Commission ,for approval by the Appeals 
Board, and these will, no doubt, be pub- 
lished shortly. 


Conclusion 


The California disability benefits act is a 
social experiment of considerable signifi- 
cance. Its operation is likely to affect legis- 
lation in many jurisdictions, and may well 
influence future activities of private insur- 
ance carriers, in the group insurance field in 
particular, and perhaps in other fields as 
well. The act itself has by no means been 
perfected. Experience, and a willingness on 
the part of capital, labor, and government 
to acknowledge the superiority of fact over 
fancy, will be required to achieve the social 
aims of this type of legislation. 


By BERT W. LEVIT* 


* This article also has appeared in the Cali- 
fornia Agents’ Convention Number of the 
Underwriters’ Report. 
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Edward Stone Appeals for Freedom of Opportunity 


When Edward Stone, United States Manager and General Counsel of the 
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Employers’ Group, recently addressed the Insurance Section of the American bilit 
Bar Association, on the “Relations between Insurance Company And Practising eve: 
Attorney,” he stressed the need for sound legal advice for members of the insur- sion 
ance business, particularly now that insurance has been declared to be interstate desi 
commerce. He declared: “We surely need the careful advice of the experienced littl 
practising attorney so that the laws we want passed may be framed as clearly and situ 
simply as possible, but we need even more the sage counsel of the practising tect 
attorney to develop the proper principles to put into effect by legislation. The telli 
attorney for an insurance company today not only must be a good lawyer, well of | 
versed in the general principles of the law, but also a sound constitutional lawyer, con 
particularly because of the SEUA decision and of Public Law #15.” mez 
you 
legi: 
cluk 
anc 
Cali 
Att 


He appealed for lawyers to give the industry a freedom of opportunity, saying, 
“We hear of the four freedoms of the Atlantic Charter, to wit, freedom from want, 
freedom from fear, the right of free speech and the right to worship God as we 
please, but give me freedom of opportunity, and shall I not be able to work out 
for myself these other freedoms ?” 
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Opinions here and there: 


“The Attorney General Says—” 


MOTOR CLUB SERVICE 
IS INSURANCE 


When the Attorney General was asked 
whether a Motor Club providing: (1) De- 
fense for members who were accused of 
manslaughter or involuntary manslaughter 
and arising out of any violation of the Motor 
Vehicle Act, as well as a $5,000 bail bond, 
(2) Offer of $100 reward for the return 
of a member’s stolen vehicle and the arrest 
and conviction of the offender, (3) A de- 
fraying of expenses up to $100 for injury 
or sickness taking place on a public high- 
way where it would be necessary to take a 
person to-the nearest convenient place for 
medical attention. (4) A towing service pro- 
viding for the defraying of expenses at so 
much per mile where a member’s car is 
unable to proceed under its own power, in 
addition to many other privileges, was an 
insurance company, and its contracts in- 
demnifying, he replied that he thought that 
that was so. He defined insurance as “a 
contract whereby one undertakes to indem- 
nify another against loss, damage, or lia- 
bility arising from an unknown or contingent 
event .. .” and indicated that the provi- 
sions of the Motor Club contract fitted that 
description. He admitted that there was 
little law on the point but that in a similar 
situation Kentucky had declared such pro- 
tection to be insurance. He concluded by 
telling the Director of Insurance, “I am 
of the opinion that the provisions of the 
contract .. . bring the contract within the 
meaning of insurance. It may be well for 
your office to consider presenting to the 
legislature an act specifically covering motor 
clubs and bringing them under your insur- 
ance code as was done in the states of 
California and Oregon. Opinion of the Idaho 
Attorney General. September 6, 1946. 


FLORIDA DISTINGUISHES EXCESS 
INSURANCE AND REINSURANCE 


The Insurance Commissioner asked the 
Attorney General whether insurers engaged 





in the business of insurance were required to 
comply with the insurance code with respect 
to excess insurance written by them. In 
his reply he noted that the chapter of the 
law regulating casualty insurance, fidelity, 
guaranty and surety bonds, specifically 
exempted reinsurance. He defined reinsur- 
ance as “a contract that one insurer makes 
with another to protect the first insurer in 
whole or in part from the risk that he had 
theretofore assumed by a policy with a third 
party,” and excess insurance as “insurance 
payable only after the loss exceeds a certain 
figure as, for example, where under the 
terms of the contract it is in excess of 
primary insurance carried for the same risk. 
The contract of insurance in such instance 
is between an insurer and an insured and 
in this is to be distinguished from a rein- 
surance contract.” He concluded,” In view 
of the foregoing, in my opinion the above 
question is properly answered as follows: 
Insurers engaged in the business of insur- 
ance as described in and contemplated by 
said Chapter 22637, are required to comply 
with the provisions of said chapter with 
respect to ‘excess insurance’ written by them.” 
Opinion of the Florida Attorney General. June 
28, 1946. 


OUTLAW FUNERAL DIRECTOR 
AS AGENT-COLLECTOR 


Where prior to 1941, and the passage of 
a law on the qualification of agents and 
collectors for life insurance companies, 
funeral directors had been privileged to take 
applications for, countersign, and collect 
dues on sick and funeral insurance for life 
insurance companies, the Attorney General 
was asked what effect the qualification laws 
enacted in that year had upon such contracts. 
He replied, “It is recognized that Article I, 
Section 10, United States Constitution, pro- 
hibits the states to enact laws impairing the 
obligations of contracts. But all contracts 
are subject to the police power of the state 
and the exercise of such power is never 
understood to involve their violation. Con- 
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tracts made in the conduct of a business 
that is subject to state regulation are also 
subject to such regulation,” and concluded 
that the 1941 qualification of life insurance 
agent statute was a valid exercise of the 
police power of the state. Opinion of the 
Florida Attorney General, July 16, 1946. 


INSURANCE, A LEGITIMATE 
OFFICE EXPENSE 


The Sheriff of Jefferson County inquired 
of the Attorney General whether the insur- 
ance of his office equipment against loss by 
fire could lawfully be charged as an expense 
of his office, said equipment having been 
furnished and equipped by the sheriff from 
sums paid him as a part of his office ex- 
pense. Ruled the Attorney General: “Insur- 
ance is in common use and is recognized by 
business men as a necessity. Most, if not 
all of the property of counties, including 
the office equipment of sheriffs, in counties 
having a population of less than 75,000 is 
insured by the county through their fiscal 
officers. Insurance is a benefit to the public 
in that it protects the taxpayers’ against 
loss where necessary public property is in- 
sured. Insofar as Jefferson County is con- 
cerned it is immaterial whether the insur- 
ance premium is paid directly by the sheriff 
and charged to his office expense account 
or is returned to the county and paid for 
by its fiscal officers because it is paid from 
the fees earned .by the sheriff’s office in 
either event.” Opinion of the Kentucky At- 
torney General, September 28, 1946. 


TAXABILITY OF LIFE 
INSURANCE PROCEEDS 


In a case where the decedent paid all 
the premiums due on her policy, and at her 
death the proceeds of the policy were paid 
to the beneficiary, her nephew, the question 
was presented to the Attorney General as 
to whether there were inheritance taxes due 
on the proceeds of the policy. The Attorney 
General was of the opinion that there were, 
saying, “As Section 11 is:now written, it 
provides, among other things, that the pro- 
ceeds of life insurance policies received by 
any beneficiary other than the executor of 
the decedent are liable for inheritance taxes 
if the insurance was purchased with pre- 


miums or other consideration paid directly 
or indirectly by the decedent. Provision is 
made for the situation in which the decedent 
pays only a part of the premiums, and the 
situation in which he pays no part of the 
premiums but possesses certain incidents 
of ownership at the time of his death. In 
my opinion, the proceeds of the policy of 
insurance paid to Max Way, Jr., are taxable 
under Section 11 of the Revenue Act, re- 
ferred to above.” Opinion of the North Caro- 
lina Attorney General, September 6, 1946, 


COMMISSION'S CONTRIBUTION 
TO EMPLOYEES’ HEALTH, 
ACCIDENT PROGRAM INVALID 


When Janesville, Minnesota was about to 
install a health and accident program for 
the employees of a municipal power plant, 
in which program the water, light, power 
and building commission which supervised 
the plant, was to contribute a share, the 
Attorney General was asked whether the 
Commission was authorized to make such 
an expenditure. The answer was in the 
negative. He said; “It has been held, in 
an opinion to the City Attorney of Austin 
dated March 6, 1944, and in an opinion to 
the City Attorney of New Ulm dated De- 
cember 26, 1945... that cities may not 
pay premiums for group insurance or any 
portion thereof out of public funds. In my 
opinion, villages possess no greater powers 
... There is no statutory authority to pay 
premiums for health and accident insurance 
even though it may not be written asa 
group insurance.” Opinion of the Minnesota 
Attorney General, October 7, 1946. 


GROUP LIFE INSURANCE 
FOR SHERIFFS 


Louisiana Law required that Sheriffs and 
Deputy Sheriffs of each parish be protected 
with $2,000 group life insurance. The ques- 
tion arose and was propounded to the Attor- 
ney General as to whether this included any 
citizens specially deputized as sheriffs or 


constables. Ruled the Attorney General: 
“Deputy Sheriffs throughout the State are 
‘state officers’ and may be appointed only 
in the manner provided by special statute 

It is the opinion of this office that 
the insurance, as provided by Act 320 of 
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1940, applies and makes said insurance man- 
datory on all sheriffs and deputy sheriffs, 
as provided by law, which would include 
all deputy sheriffs regularly appointed and 
receiving salaries and compensation for their 
services as deputy sheriffs .. .” He pointed 
out that the law provides a sheriff may 
call on any or all parish inhabitants to pre- 
serve peace and continued, “The law does 
not provide for compensation for persons 
so deputized and though they may be mo- 
mentarily or temporarily acting as deputy 
sheriffs, they are not in reality, actually 
deputy sheriffs... 
we are of the opinion that it was not con- 
templated by the legislature, that Act 320 
of 1940, should apply.” Opinion of the Louts- 
iana Attorney General, September 13, 1946. 


and as to these persons, 
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ON INSURANCE 
FOR SCHOOL BUILDINGS 


Where the new Constitution eliminated 
local tax districts, the Attorney General, 
having been questioned upon the subject, 
ruled that the County Board of Education 
is not justified in paying insurance premiums 
on school buildings erected by the town of 
Manchester, where the title to such build- 
ings is in the city. He said, “I do not 
believe that it would be a legal expenditure 
of school funds ... If the buildings were 
owned by the County school system, the 
County Board would be authorized to pay 
insurance premiums for the protection of 
this property.” Opinion of the Georgia Attor- 
ney General, September 20, 1946. 
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r the Superintendent Dineen on the Model Rating Bill 

—_ In an address before the National Association of Independent Insurers at 
id. in Chicago, Superintendent: Dineen addressed the critics of the All-Industry and 
anti Commissioners’ rating bills. He declared “There are several states which have 
‘ae de no laws prohibiting discriminatory insurance rates, and in which wide open com- 
| De- petition is the Tule. Some people in the business would like to continue this 
> arrangement. hey Say our present problems were created by the activities of 
ao price-fixing combinations, and that if such groups require rate regulatory bills to 
amy protect their operations from the application of the Sherman Act, the bills should 
ane apply only to such groups. They see no reason for subjecting their rate-making 
> pay operations to statutory standards. 

rance “This attitude assumes that such insurers will be able, regardless of the 
as a SEUA decision and U. S. Public Law 15, to pursue their untrammelled way if 
1esota only they can prevent the passage of the state laws regulating their rating 


practice. There is a serious flaw in this reasoning which is made apparent by 
the language of Public Law 15. That law makes not only the Sherman Act 
applicable to the insurance business after January 1, 1948, but also the Federal 
Trade Commission, Robinson, Patman and Clayton Acts, to the extent that such 
business is not regulated by state law. 


; and “If no state regulation is provided in the fields of these three acts, there is 
ected only one conceivable method by which the advocates of unrestricted competition 
ques- can maintain their present freedom after the moratorium expires, and that is by 
\ttor- complete exemption from the Federal Trade Commission, Robinson and Clayton 
1 any Acts. No optimism is possible as to the likelihood of obtaining such an 
fs or exemption. It will take a nimble advocate to persuade Congress that in a line 
eral: of business affected with a public interest it should legalize practices which it 
e are has outlawed in business generally. _ 
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A Change of Mind Brings a Collision 
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A CHANGE OF MIND 





BRINGS A COLLISION 


(VERMONT) 





@ Collision of vehicle entering street 


Statutory violation, prima facie negli- 


gence 


Measure of damages 


When plaintiff's wife discovered that she 


was going in the wrong direction along one 
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of Brattleboro, 


Vermont’s 
stopped, backed her car into an intersecting 
street, and having looked in both directions 
started slowly forward in making a left- 


streets, she 


hand turn. She had just about completed 
the turn at a pace of from 8 to 10 miles per 
hour when defendant’s car, travelling in the 
same direction as plaintiff’s wife was turn- 
ing, at a rate of about 40 miles per hour, 
struck her and caused considerable damage 
to plaintiff's car. When the lower court 
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directed a verdict for the defendant, plaintiff 
appealed. The question presented to the 
court was whether from the evidence a 
jury could have found the defendant negli- 
gent, and whether the jury could have found 
damages to the extent of the repair bills. 


The upper court thought so. On trial the 
lower court had rejected a copy of the 
ordinance establishing a speed limit of thirty 
miles an hour along the street in question 
on the theory that there had been a sign 
on the street for everybody to read, “The 
breach of a safety statute makes at least a 
prima facie case of negligence and at least 
gives rise to a rebuttable presumption of 
the lack of ordinary care on the part of the 
delinquent In view of the evidence 
that the defendant was travelling at the rate 
of 40 miles an hour the copy should have 
been received and its exclusion was preju- 
dicial error.” The court further ruled that 
the measure of damages was the difference 
between the market value of the automobile 
immediately before the accident and its 
market value immediately afterwards. “In 
determining the difference between the 
value of the automobile before and after 
the accident, or its depreciation as a result 
of the injury, evidence is admissible as to 
the reasonable cost of repairs made neces- 
sary thereby, and as to the value of the 
automobile as repaired The repair 
bills afforded sufficient evidence of the facts 
assumed and the exclusion of the question 
was erroneous.” Judgment for defendant 
reversed.—Purington v. Newton. Vermont 
Supreme Court. October 1, 1946. 25 CCH 
AUTOMOBILE CASEs 1061. 

Barber & Barber, Brattleboro, Vt., for 
Plaintiff. 


Everett Williams, Brattleboro, Vt., for De- 
fendant. 


AGENTS’ KNOWLEDGE DOES 
NOT WAIVE POLICY CONDITIONS 


(NORTH CAROLINA) 


© Declaratory judgment action 
Construction of “waiver” clause. 





Regardless of the fact that the company’s 
agent may have known and in fact, in this 
case, did know that the insured was using 
his truck to carry passengers for hire, when 
the policy specifically excluded coverage for 
such operations, the wording in the con- 


tract of insurance that notice to an agent 
or other person “shall not affect a waiver 
or change” in any part of the contract or 
“estop. the company from asserting any 
right”, and further that “this policy em- 
bodies all agreements existing between him- 
self (the insured) and the company or any 
of its agents relating to this insurance” is 
all-controlling—Lumber Mutual Casualty 
Insurance Company of New York v. Wells 
et al. North Carolina Supreme Court. Octo- 
ber 19, 1946. 25 CCH Avutomosite Cases 
1027. 

Langston, Allen & Taylor, A. J. Fletcher, 
F. T. Dupree, Jr. for Plaintiff, Appellee. 


Rivers D. Johnson for Defendant, Appellant, 
Wells. 


J. Faison Thomas, J, T. Flythe, for the other 
Defendants, Appellants. 


AUTO VAULTS NINETEEN FEET 
INTO RAVINE 


(SOUTH CAROLINA) 
®@ Responsibility of Highway Depart- 
ment 


Warning signals at intersection 
Contributory negligence 


It was so foggy that in driving a car there 
was only about fifteen or twenty feet visi- 
bility to the driver; dim lights were neces- 
sary to penetrate the fog. The car in which 
plaintiff was riding was proceeding along 
at about twenty to twenty-five miles an hour 
towards a T intersection. Half way across 
the intersection it was discovered that it 
was the dead end of the road, brakes were 
applied, but not in time to prevent the car 
from striking the six inch curb, and vaulting 
across an intervening thirteen foot grass 
plot and a six foot sidewalk into a ravine. 
The action was brought against the State 
Highway Department, by virtue of statutory 
authority, for negligence in failing to warn, 
by appropriate signs, the travelling public 
of the existence of the ravine at the end of 
the highway. The trial court ordered a 
judgment for the plaintiffs. On appeal the 
question was raised as to whether the facts 
of the case presented such elements of ac- 
tionable negligence as to require submis- 
sion to the jury. 


The court did not think so. Referring to the 
duty of the Highway Department, it de- 
clared, “The appellant is not an insurer of 


UOOUONOLOUUU LUNA AOUUONNNNNAUUENNATOENAUUUEONOOUAGOODONTOUENOUORANUULONOQURNOOUOGOOOESOOOOROOONOOUOVOGUED ORIOL OUOOONNNITOGGOOROEDOUOONOOEOONDONNNOOODENUORNOOOONGUOOGNLOUeNOOOteANOERALOnEAAUONLOOOOENNOLUdEUOUEANOONSHODnnoOUsOddUeedaOondTAUvoNdUenNAAUNEddTegAdUcoeaenddaenensaeatcaeaaTenn 


AUTOMOBILE 


PAGE 849 





SUCUUTASSUAUEOUUOUASUUTHAAAALO OOO EOUEGUOGEAA AENEAN NNN NNN AAU ESNA EAN NA UUU UU NaeAAUOMO OGG Ua tgeneneddd4uooucodusoenggsnsvvndqooodnivngesdssvuuucniqovensvvvvssuoqneoeasesvenvenssegtttstiiiin TT 


the safety of travellers over the highways 
of the State, and its duty is performed when 
it keeps the highways in a reasonably safe 
condition for travel and erects and main- 
tains sufficient signs and guard rails and 
warnings as may enable users of said high- 
ways, exercising ordinary care and pru- 
dence, to avoid injury to themselves and 
others When the testimony on behalf 
of the respondent is analyzed, it seems to 
us that it conclusively shows that except 
for the fact that the driver of the car did 
not use ordinary care and prudence to avoid 
injury to himself and the other occupants 
thereof, the accident would not have oc- 
curred; and that his negligence was the 
sole proximate cause of the accident. We 
also feel impelled to make the observation 
that it is incredulous that an automobile 
being driven at a speed of from twenty to 
twenty-five miles per hour in hitting a six 
inch curb, would vault nineteen feet.” Judg- 
ment for plaintiff reversed.—Epps, Re- 
spondent v. S. C. State Highway Department ; 
Van Liew, Admr., Respondent v. Same. 
South Carolina Supreme Court. August 14, 
1946. 25 CCH AvutTomosiLe Cases 1123. 
John M. Daniel, Atty. Gen., T. C. Callison, 


M. J. Hough, Asst, Attys. Gen., Columbia, 
S. C., for Appellant. 


John I, Cosgrove, J. D. E. Meyer, Charleston, 
S. C., for Respondents. 


CABLE CRASHES CAB 





(CALIFORNIA) 


@ Cable stretched across private road 
Truck crashes cable 
Proximate cause 


Some employees of the Richfield Oil 
Company were riding in a truck along a 
road on the Richfield’s premises when sud- 
denly the cab was thrown to the ground 
causing the injuries the employees complain 
of. The truck had struck a % inch cable 
which had been strung across the road less 
than a hour before by defendant in connec- 
tion with the construction of a thermal 
catalytic cracking unit. It extended from 
a truck on one side of the road to a steel 
anchorage some distance on the other side 
of the road. The facts showed that there 
were no men around defendant’s truck or 
circumstances that would indicate the fact 
that work was going on at that point. On 


trial the jury returned a verdict for the 
plaintiff, but the court entered judgment 
for defendant non obstante veredicto. 


On appeal the court did not agree with 
the action of the trial court. After discuss- 
ing the question of proximate cause, and 
dismissing the question of the driver’s neg. 
ligence by saying that his negligence could 
not be imputed to the employees being car- 
ried in their normal duties, it went on to 
say, “It is the rule that such hazards may 
not be left exposed to passersby entitled to 
travel without suitable barricades or warn- 
ings. If respondent as invitee might have 
assumed the premises to be reasonably safe 
for the passage of its truck along the Rich- 
field roadways without risk of injury to its 
employees . . . , surely the reciprocal obli- 
gation was imposed upon respondent not to 
create hazards for appellants who were law- 
fully in the pursuit of their labors by sus- 
pending the % inch cable across a roadway 
on the Richfield grounds, at a height slightly 
above the head of the truckdriver. To have 
done so without adequate notice or warning 
of its presence may be negligence, and if it 
so found upon substantial evidence, and also 
that negligence proximately caused appel- 
lants’ injuries, such finding must authorize 
a recovery for the plaintiffs.” Judgment 
reversed.—Been et al., Appellants v. The 
Lumnus Company, Respondent. California 
District Court of Appeal, Second District, 
Division Two. October 2, 1946. 25 CCH 
AUTOMOBILE CASEs 1093. 


Samuel A. Rosenthal, for Appellants. 
Syril S. Tipton, for Respondent. 


CONTRIBUTORY NEGLIGENCE 
IN NEW HAMPSHIRE 


(NEW HAMPSHIRE) 


@ Railroad crossing collision 
Contributory negligence of decedent 


Napoleon Dennis, Jr., in the employ of 
Ellsworth, was driving one of his employ- 
er’s trucks in the course of business when, 
in crossing a private railroad crossing (main- 
tained by the railroad for the use of its 
patrons), he was struck by a train going 
between fifty-five and sixty miles per hour. 
It was a notoriously dangerous crossing 
affording little visibility up and down the 
track until one was very close to it. At 
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the conclusion of the plaintiffs’ case defend- 
ant’s motions for nonsuits were granted. 
The question upon appeal was whether the 
plaintiff's contributory negligence supported 
the decision of the lower court, there hav- 
ing been abundant proof of the defendant’s 
negligence. 

The upper court thought not. It pointed 
out that by statute the burden of proving 
contributory negligence in personal injury 
cases was upon the defendant. “In a case 
where the evidence does not disclose the 
actual conduct of a decedent at the time of 
the accident, a nonsuit can be entered only 
if the circumstances conclusively negative 
the possibility that the decedent exercised 
any care for his own safety In the 
present case there were no eye witnesses to 
the actual collision and no one knows ex- 
actly what the deceased driver did immedi- 
ately before it occurred, hence it cannot be 
said that ‘it, conclusively appears that he 
was at fault.’ The burden was on the 
defendant to prove that he acted negligent- 
ly”. New Trial granted—Dennis, Adm. v. 
3oston & Maine Railroad; Ellsworth v. 
Same. New Hampshire Supreme Court. 
October 1, 1946. 25 CCH AUTOMOBILE 
Cases 1051. 

Murehie & Murchie, Willoughby A. Colby, 
Alexander Murchie, for Plaintiffs. 


Sulloway, Piper, Jones, Hollis & Godfrey, for 
Defendant. 


CUSTOMER GUEST IS AN INVITEE 


(GEORGIA) 


e Riding in car as prospective pur- 
chaser 
Collision involving personal injury 
Status of rider 


Plaintiff and her husband, dairy farmers, 
were being driven in defendant’s car, by an 
agent of the defendant, a retail dairyman, 
to view some new farms with the object of 
purchasing a larger one so that there would 
be more milk produced for defendant’s use. 
On the return to Atlanta from the survey, 
defendant’s agent, because of the action of 
faulty brakes, pulled in front of, and col- 
lided with, an approaching vehicle. The 
lower court had overruled the defendant’s 
demurrer which was predicated upon the 
Proposition that defendant had not violated 


any duty that was owed to the plaintiff. 
Had he? 


On appeal, the court, agreeing with the 
trial court, thought that he had, saying, 
“The defendant contends that the allega- 
tions of the petition show that the plaintiff 
was a gratuitous guest in its automobile 

In the present case, the presence of 
the plaintiff in the defendant’s automobile 
at the time she was injured was not a mere 
social matter between the defendant, or the 
defendant’s agent and the plaintiff, but her 
presence in the automobile was directly con- 
nected with the business of the defendant, 
in that the defendant was carrying her and 
her husband to view certain dairy farms 
with the expectation and hope that the 
plaintiff and her husband, or the plaintiff’s 
husband would purchase one of them and 
supply defendant with a larger amount of 
milk from a point closer to the defendant’s 
place of business than the defendant was 
then obtaining from the plaintiff’s husband.” 


The court went on to cite authority for 
the proposition that, “One in or upon any 
part of an automobile for the purpose of 
conferring some benefit upon the owner or 
driver thereof at his request is an invitee, 
towards whom the owner and driver owes 
the duty of exercising ordinary care 
The petition in the present case set out a 
cause of action and the trial judge did not 
err in so holding and overruling the gen- 
eral demurrer.”—Southern Dairies, Inc. v. 
Knight. Georgia Court of Appeals. Octo- 
ber 18, 1946. 25 CCH Avotomosite Cases 
1105. 

Neely, Marshall & Greene, Atlanta, Ga., for 
Plaintiff. 


William H. Kimbrough, Eugene Talmadge, 
Herman Talmadge, Atlanta, Ga., Watkins Ed- 
wards, Ellijay, Ga., for Defendant. 


DARTING CHILD STRUCK BY TRUCK 


(OHIO) 


®@ Child injured running across street 
Negligence a question for the jury 


Defendant was driving a stake body 
Chevrolet southwardly on South 18th Street, 
his left wheels extending some little dis- 
tance over the easterly portion of the street. 
South 18th Street at this point is bordered 
on the west side by a park in which chil- 
dren regularly play. As he approached the 
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portion of the street opposite a house owned 
by a family by the name of Carr, at a speed 
variously estimated at anywhere from 10 to 
25 miles per hour, with the driver having a 
clear vision down the left hand side of the 
street and an ice wagon blocking his view 
on the right, a child ran from the Carr 
premises into the street and collided with 
the portion of the truck just behind the cab. 
The jury in the lower court charged on the 
subject of negligence, the question of ex- 
ceeding the speed limit, failing to maintain 
a lookout and to give a signal. Defendant’s 
claim that reasonable minds could.come to 
but one conclusion which was that defend- 
ant was not chargeable with any negligence 
proximately causing plaintiff’s injuries. Did 
the plaintiff make out such a case as to re- 
quire submission to the jury? 


The court thought so. It reasoned that 
it was good law that the judge give evi- 
dence an interpretation most favorable to 
the plaintiff that is reasonably warranted. 
While many factors in the case militate 
against any negligence on the part of de- 
fendant the court said, “In view of traffic 
conditions, with which defendant Dworkin 
was familiar, the varying speeds at which 
the jury may have fixed the movement of 
defendant’s truck at the time of the colli- 
sion and the different distances from the 
east curb at which the jury had a right to 
find that the accident occurred, in connec- 
tion with the speed of the truck and all 
other circumstances appearing we cannot 
say that the trial judge erred in submitting 
the case to the jury ... We can well under- 
stand why a jury might disagree in this 
case, and we could readily support a verdict 
and judgment on behalf of the defendant 
had it been returned.” No error in over- 
ruling defendant’s motion for a directed 
verdict.—Rothe etc., Plaintiff, Appellee v. 
Dworkin et al., d. b. a. Capital City Barrel 
Company; Defendants, Appellants. Ohio 
Court of Appeals, Franklin County. Octo- 
ber 21, 1946. 25 CCH AvtTomosiLte CASEs 
1103. 

Fritzie C. Kessler, 79 E. State St., Knepper, 


White & Dempsey, 6 E. Long St., Columbus, 
Ohio, for Plaintiff, Appellee. 

Burr, Porter, Stanley & Treffinger, 50 W. 
Broad St., Columbus, Ohio, for Defendants, Ap- 
pellants. 


DEAF PERSON STRUCK 
BY BACKING VEHICLE 


(CALIFORNIA) 
® Backing from parked position into 
deaf person 
Negligence and contributory negli- 
gence 
Proper elements of damage 


As plaintiff, an elderly, hard-of-hearing 
woman, was attempting to cross a street in 
the middle of the block, and was standing 
about five or six feet from the curb care- 
fully observing traffic, she was struck by 
defendant’s tow truck as it was backing up 
prior to leaving its parked position. The 
tow truck, judging from the position in 
which plaintiff’s body was found, had not 
parked parallel to other cars, for which pro- 
vision was made on the street, but appar- 
ently was in a position somewhere between 
parallel parking and curb parking. The 
plaintiff claimed to have started across the 
street less than a minute previously, having 
ascertained that there was no one in the 
tow truck. The driver said that he saw no 
one standing where plaintiff was found 
when he came from a shop and got into his 
vehicle, nor when he looked from his rear 
view mirror prior to backing. In a case 
tried without a jury, a judgment was re- 
turned for the plaintiff, on the theory that 
defendant was negligent and the plaintiff 
was not contributorily negligent. 


On appeal the court sustained the posi- 
tion of the trial court, saying, “We are 
convinced that there is ample evidence to 
support the finding that the driver of the 
tow car was guilty of negligence. He 
should have seen the plaintiff standing in 
the open space .. . It is true that a 
pedestrian whose hearing is seriously im- 
paired should exercise greater care than one 
with perfect hearing ability in attempting 
to cross a public thoroughfare. But defec- 
tive hearing of a pedestrian will not pre- 
clude him from recovering damages for 
personal injuries sustained on account of 
the negligence of the driver of an automo- 
bile, provided the pedestrian exercises due 
caution in crossing a street, under all the 
surrounding circumstances of the case .. .- 
We must assume that the court took into 
consideration Mrs. Tomey’s defect of hear- 
ing in determining that she was not guilty 


NUUDEAAUEANONALALLATUNADENOUEAUUGL ALS NAU NAA LEATORUONAUUENU GALAN AUTTUUUEAL UGA LAUNEAOUU RADU ARA LAU AS TUPLE UN NUMAN AAT NNN ATN NHL ENA NAAN EUAN TNNUUNUAUNAURENOOANUENNOUANGEGOUOGNDENUDONUOEADUERULNANUNALOUOOOUL GOON THUUUOUUU LONER 


PAGE 852 


ILJ—NOVEMBER, 1946 





of ¢ 
sen 
trar 
mid 
con 
an | 
age 
pro 
def 
cou 
ten 
dur 
fro’ 
dar 
—1 
pel 
pea 
25 | 


UUUCVUOLUULALEO NAN 


on into 


y negli. 


hearing 
street in 
tanding 
-b care- 
‘uck by 
king up 
n. The 
ition in 
had not 
ich pro- 
appar- 
yetween 
. The 
‘oss the 
having 
in the 
saw no 

found 
into his 
is rear 
a case 
was re- 
ry that 
plaintiff 


1 posi- 
Ne are 
ence to 
of the 
e. He 
ding in 
that a 
sly im- 
lan one 
mpting 
defec- 
ot pre- 
es for 
unt of 
utomo- 
es due 
all the 
Oak 
»k into 
f hear- 
guilty 


Uuenennagennneaeeet 


1946 


ea LULL OM 


of contributory negligence . In the ab- 
sence of a statute or ordinance to the con- 
trary, the mere crossing of a street in the 
middle of the block does not constitute 
contributory negligence which will preclude 
an injured pedestrian from recovering dam- 
ages . . . On the subject of what are 
proper elements of damages, to which the 
defendant had taken exception on trial, the 
court ruled that the cost of plaintiff's main- 
tenance and nursing case in a private home 
during her recovery and after her discharge 
from the hospital was a proper element of 
damages. Judgment for plaintiff affirmed. 
—Tomey, Respondent v. Dyson et al., Ap- 
pellants. California District Court of Ap- 
peal, Third District. September 24, 1946, 
25 CCH AutomosiLe Cases 1015. 


Van Dyke & Harris, for Appellants. 


Francis O. Hoover, R. R. Fowler and Edward 
M, Lacy, for Respondent. 


DEATH IN A REAR VIEW MIRROR 


(GEORGIA) 


e Extra wide truck over center line of 
road 
Arm of rear view mirror strikes, kills 
occupant of oncoming car 


Billy Coogler, aged nineteen, on a fur- 
lough from the Navy was out riding with 
five friends one evening in a convertible 
coupe. When he became cold sitting in the 
rumble seat he attempted to move up front 
as the car was in motion, holding on to the 
canvas top covering the front seat. Testi- 
mony was given that the coupe was slowing 
down and edging toward the side of the 
road as the change was being effected when 
an oncoming truck, traveling about forty 
miles an hour and over the center line of 
the road, struck Billy with the arm of its 
rear view mirror which protruded a foot 
out beyond the width fixed by statute for 
such vehicles. Similar testimony was given 
that the truck was on.its own side of the 
road, travelling at a moderate rate of speed, 
whereas the coupe was being driven down 
the center of the road. The jury found for 
the plaintiff and defendant appealed from 
a denial of its motion for judgment non 
obstante veredicto. 


On appeal the action of the trial court 
was sustained. “In the case at bar the evi- 
dence does,not demand a finding by the 


triers of fact that Billy Coogler placed him- 
self in such a position as to bar a recovery. 
Indeed the evidence here is clear and strong 
that Billy Coogler merely stood up in his 
seat and leaned forward against the canvas 
covering over the front seat. No part of his 
body was protruding beyond the sides of the 
coupe into the path of the oncoming truck. 
But for the negligence of the truck driver in 
operating his vehicle to the left of the cen- 
ter of the highway, and but for the negli- 
gently excessive width and protrusion of the 
rear view mirror, Billy Coogler would not 
have been killed. Moreover, if it be con- 
ceded that Billy Coogler was negligent in 
making the moves he made within the 
coupe, recovery would not be barred under 
Georgia law, but thejury should have 
considered his negligence, if any, and com- 
pared it with the negligence of the defend- 
ants and reduced the damages accordingly. 
We conclude that this is exactly what the 
jury did .” Judgment for plaintiff af- 
firmed.—Countryman et al., d. b. a. Trailer 
Transport Company, Appellants v. Coogler, 
Appellee. United States Circuit Court of 
Appeals, Fifth Circuit. October 23, 1946. 
25 CCH AvuToMosiLe CASEs 1083. 

Dean Owens, Tom Willingham, Rome, Ga. for 
Appellants. 


James Maddox, Rome, Ga., D. W. Mitchell, 
Dalton, Ga., for Appellee. 


INSTRUCTIONS AS TO AGENCY 


(ALABAMA) 


e@ Charge to jury on subject of agency 
Presumption of agency from owner- 
ship of automobile 


Personal injuries were sustained by plain- 
tiff when he was hit by an automobile owned 
by A. B. Roberts and driven by his daugh- 
ter-in-law, Mrs. Lillian Roberts. When 
judgment was rendered for the defendants, 
plaintiffs appealed on the ground that there 
was error in giving both the charges re- 
quested by the plaintiffs and defendants. 
Plaintiff’s requested charge was as follows, 
“IT charge you that if you believe the evi- 
dence Lillian Roberts was on the occasion 
complained of a servant, agent or employee 
of the defendant and was, on said occasion, 
acting within the line and scope of her employ- 
ment as such servant, employee or agent of said 
defendant.” Defendant’s requested and given 
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charge was, in addition to the charge on 
negligence, “And you must be further reason- 
ably satisfied by the evidence in the case be- 
fore you can return a verdict against the 
defendant, A. B. Roberts, that at such time 
and place the said Lillian Roberts was acting 
as the servant or agent of the said A. B. 
Roberts and acting within the line and scope 
of her employment.” 


On appeal the court, by a four to three 
decision found that there was no error, say- 
ing, “As to this charge (defendant’s), we 
entertain the view that there is no conflict 
in this given charge and that given for the 
plaintiff as to the question of agency. That 
the charge given for defendant correctly 
stated the law is not questioned, and we 
entertain the view that if in fact there was 
any misleading tendency in view of the 
charge given for plaintiff, it was one readily 
to be remedied by explanatory charge.” 


A vigorous dissent was registered on the 
ground that “The oral charge of the court 
was not full as to the effect of the presump- 
tion and the failure of the defendant to 
rebut it. Chargé No. 2, given at the request 
of the plaintiff was no doubt requested for 
the purpose of clarifying this issue. It had 
the effect of removing from the jury’s con- 
sideration any question as to the agency of 
the driver of the car other than to pass 
upon the credibility of the witnesses who 
had given evidence bearing thereon ee 
The italicized portion of Charge No. 36, 
given after plaintiff's Charge No. 2, had the 
effect of returning to the jury the question 
as to whether or not the plaintiff had proven 
agency of the driver of the car . . . The 
charges are in direct conflict and in view 
of the nature of this case where the plaintiff 
insofar as the question of agency was con- 
cerned, was relying on a presumption which 
was not rebutted and had been given at his 
request the general affirmative charge with 
hypothesis .as to that question, we are of 
the opinion that it was error for the trial 
court to return to the jury the question as 
to the sufficiency of the evidence going to 
prove agency.” Judgment affirmed.—Cox 
v. Roberts. Alabama Supreme Court. Oc- 
tober 17, 1946. 25 CCH AvutomosiLe CAsEs 
1057. 

Charles W. Greer, 915 Frank Nelson Blidg., 
Birmingham, Ala., for Appellant. 


Jackson, Rives & Pettus, 81g Massey Bldg., 
Birmingham, Ala., for Appellee. 


IT WAS THE COMPANY'S OPTION 


(TEXAS) 


® Collision coverage 
Selection of repair shop 
Company’s option 


When Anderson, who had a policy cover- 
ing loss by collision or upset, skidded and 
overturned in his car, he sought to recover 
from his carrier the full amount of repair 
less the deductible. After the accident he 
had signed a proof of loss and the com- 
pany adjuster had solicited estimates of the 
cost of repair from three different garages, 
Anderson had accepted the company’s choice 

f the lowest estimate and had signed a 
settlement. However, the facts show that 
before any repairs were made he went to 
the garage, decided he didn’t like its looks, 
and, without further ado removed the car 
to the garage furnishing the highest esti- 
mate and had them complete the job. When 
the company refused to pay this larger bill, 
he brought suit and the lower court ren- 
dered a judgment for the full amount less 
the deductible item. Were the proof of loss 
and settlement binding upon Anderson, if, 
as he says, they were signed in blank prior 
to the terms of the settlement being filled 


in? 


The court thought that they were and 
indicated that, regardless of when they were 
signed, the company’s lower offer was the 
only sum in which they were bound. After 
discussing the law of instruments signed in 
blank, it went on to say, “Be that as it may, 
however, we think that the case is con- 
trolled by a different rule. The policy con- 
tained a provision under which the appellant 
had the option to pay. for the loss in money 
or repair the automobile or such part there- 
of as might have been damaged. The evi- 
dence is convincing that the adjuster and 
the appellee agreed that appellant would 
have the car repaired and that the option 
to do so was exercised by it. The adjuster 
procured all of the estimates and bids and 
conducted all of the negotiations concerning 
the matter of repairing the damage 
The court erred, therefore, in rendering 
judgment in favor of the appellee for the 
amount expended by him in having his car 
repaired .’ Judgment reversed.—Sen- 
tinel Fire Insurance Company v. Anderson. 
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Texas Court of Civil Appeals, Amarillo. 
September 28, 1946. 25 CCH AUTOMOBILE 
Cases 1117. 

Simpson, Clayton, Fullingim, Amarillo, Tex., 
for Appellant. 

Allison & Chandler, Levelland, Tex., for Ap- 
pellee, 


LEFT TURN PRECEDES COLLISION 


(GEORGIA) 


e Wrong side of the road collision 
Assumption of risk 
Sudden emergency doctrine 


One does not assume the risk nor is there 
any sudden emergency doctrine applicable 
when one turns from a highway into an- 
other highway, and having travelled some 
thirty feet discovers that an oncoming truck, 
which is travelling at a high rate of speed, 
has cut over to the left-hand side of the 
road and runs into one, particularly where 
the negligence of the other party was not 
apparent when one turned into the highway. 
These being substantially the facts of this 
case, the defendant appealed on the grounds 
that plaintiff had assumed the risk and that 
there had been a sudden emergency when 
the court overruled his general demurrer. 


The higher court agreed with the lower 
court’s action. It said, “It appears in this 
case that as Kinslow came to the intersection 
of Peed’s Mill Road and the highway, and 
was about to go upon the highway, he saw 
the company’s truck approaching more than 
three hundred feet from the intersection; 
but it is not alleged at what speed the truck 
was running when it was first seen by Kins- 
low . . . Under all the facts and cir- 
cumstances as they appear in the petition, 
we do not think it should be held as a matter 
of law that Kinslow assumed the risk of 
being injured in going upon the highway 
and that he failed to avoid the consequences 
of the company’s negligence and for this 
reason cannot recover.” On the theory that 
the company truck driver was confronted 
with a sudden emergency when Kinslow 
drove his truck onto the highway and as 
such was not to be held to the same degree 
of care as one with adequate time for delib- 
eration, the court went on to say, “The 
holding of the trial court was in accord with 
the general rule that questions of negligence 
are ordinarily for the jury, and courts will 


not undertake to decide them on demurrer 
except in palpably clear and indisputable 
cases.” Judgment affirmed.—Economy Gas 
& Appliance Company v. Kinslow. Georgia 
Court of Appeals. October 18,:1946. 25 
CCH AvutomoBite Cases 1098. 


A. C, Felton III, Montezuma, Ga., for Plaintiff. 


Sidney Moore, Montezuma, Ga., DeLacey Al- 
len, Albany, Ga., for Defendant. 


MANHOLE COVER WRECKS 
CLAIMANT'S CAR 


(TEXAS) 
@ Liability of municipality for condition 
of manhole 
Prejudice of jury 
Excessive damages 





When Wesley Mitchell drove his parents’ 
car against a manhole cover, negligently 
allowed to remain above the grade of the 
street, damaging the car and injuring his 
mother, a passenger, his father brought ac- 
tion against the city to recover for damages 
to the car and for personal injuries. The 
court entered a judgment against the city in 
the amount of $1500. On appeal the defend- 
ants questioned the prejudice of the jury, 
the reference to the comparative financial 
positions of plaintiff and defendant in plain- 
tiff’s argument and the excessiveness of the 
damages awarded. 


The appeal court agreed with the action 
taken by the trial court. On the question 
of the prejudice of several jurors, it quoted 
authority to the effect that, “Where there 
is a real conflict of evidence touching the 
question as to whether or not misconduct 
of a jury actually occurred, the finding ex- 
press or implied, of the trial court on such 
question is final.” On the matter of the 
reference to the comparative financial posi- 
tion of the plaintiff and the defendant, the 
trial court permitted an exception and in- 
structed the jury to ignore the reference. 
In this the court on appeal stated that such 
an action did not constitute reversible error. 
The court did not think that the damages 
were excessive, saying, “The awarding of 
damages for her injuries was a jury question 
and the evidence is sufficient to sustain the 
award.” Judgment for plaintiffs is affirmed. 
City of Dallas, Appellant v. Mitchell et ux., 
Appellees. Texas Court of Civil Appeals, 
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Tenth Supreme Judicial District at Waco. 
October 17, 1946. 25 CCH AUTOMOBILE 
Cases 1063. 

H. P. Kucera, City Attorney, A. J. Thuss, 


Jr., W. K. Chapman, Asst. City Attorneys, Dal- 
las, Tex., for Appellant, 


White & Yarborough, Thomas H. Howard, 
Dallas, Tex., for Appellees. 


MUTUAL CLAIMS 
OF WRONG SIDE DRIVERS 


(LOUISIANA) 
e Automobile head-on collision 
Mutual claim of fault 
Plaintiff’s burden 


This action resulted from an early morn- 
ning accident when plaintiff's automobile 
and a truck insured by the defendant met 
head-on. Both sides claimed that the other 
party had been on the wrong side of the 
road. There was conflicting testimony as 
to whether plaintiff had been intoxicated at 
the time off the accident and the circum- 
stances surrounding plaintiff’s being on the 
road at that particular time were considered 
incongruous by the court. Plaintiff’s testi- 
mony was to the effect that as he approached 
the truck, driving “hard to his right,” the 
truck had its wheel over his side of the cen- 
ter line, and never moved back although he 
blew his horn. The truck driver’s story was 
to the effect that he was proceeding along 
normally when the plaintiff’s car suddenly 
swerved in front of him. From a judgment 
for the defendant the plaintiff brought an 
appeal on the theory that the physical facts 
supported his testimony. 


The appeal court adopted the position of 
the trial court, saying, “In the light of the 
testimony and the physical facts, we do 
not see how we can find manifest error in 
the finding of the trial judge that plaintiff 
has failed to sustain the burden of proof 
by establishing his claim to a legal certainty.” 
—Thomas v. The Standard Accident Insur- 
ance Company, Inc. Louisiana Court of 
Appeal, First Circuit. October 9, 1946. 25 
CCH Avuromosite Cases 1024. 

Parker, Seale & Kelton, Baton Rouge, La., 
for Appellant. 


Watson, Blanche, Fridge & Wilson, Baton 
Rouge, La., for Appellee. 


ONE SOUR NOTE 


(INDIANA) 


e Bus collision 
Contractor’s liability 


The plaintiff was a member of a dance 
band that was hired to play for an evening 
in Gary, Indiana, and which was driven 
there by bus on the night in question, 
Broadway in Gary was being repaired, one- 
half at a time. On the return trip from 
Gary the bus collided with a pole of the Gary 
Railways Company located in the center of 
Broadway and in the collision plaintiff was 
seriously injured. The defendant in the ac- 
tion was the contractor engaged by the 
Indiana State Highway Commission to re- 
surface Broadway. The contract stated that 
one side of the street was to be done at a 
time. On the evening in question there was 
a space of approximately 12 feet between the 
pole and the barricade along the east side 
of the western part of the street that defend- 
ant was resurfacing. There was no watch- 
man at the point in question and there were 
no signs on the barricades directing the 
traffic in any direction. The trial court found 
for the plaintiff. 


The higher court did not agree with the 
action of the lower court. It said, “The de- 
fendant did not create the situation of danger 
in the street where the plaintiff was hurt. 
It had no control over that part of the 
street. The obstruction was there when the 
defendant began its work there, having been 
placed there by the Gary Railways Company 

It is important to remember that the 
defendant did not undertake to direct where 
traffic should go and above all that it had 
no control over nor had it assumed any con- 
trol over that part of the street wherein 
the accident happened. The accident did not 
occur because the barricades were improperly 
placed, nor did it occur on that part of the 
highway within the control of the defendant 

When the defendant undertook to re- 
surface the west side of Broadway, it did 
not become responsible for obstructions 
placed by others in the center of Broadway 
where the defendant was not working and 
had no contract to work.” Judgment for 
plaintiff reversed.—White, Plaintiff, Appel- 
lee v. White Consolidated, Inc., Defendant, 
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Appellant. United States Circuit Court of 
Appeals, Seventh Circuit. October 24, 1946. 
25 CCH AUTOMOBILE Cases 1081. 


James P. Gleason, Robert H. Moore, for Plain- 
tiff, Appellee. 

Oscar C. Strom, Edward J. Leeney, Irving 
Herriott, W. Ward Smith, for Defendant, Ap- 
pellant. 


OPPOSING TRAFFIC COLLISION 


(OKLAHOMA) 
@ Collision of approaching vehicles 
Overwidth of truck as negligence 
per se 


When defendant’s truck, laden with a drag- 
line, eleven foot-six in width and towing a 
trailer whose load extended out from the 
trailer some eighteen inches, met plaintiff's 
truck going in the opposite direction, the 
latter struck the dragline and sustained the 
damages for which this suit was brought. 
Plaintiff complained of defendant’s negli- 
gence in overloading the dragline and in 
driving in such a manner that the dragline 
extended over onto the left-hand side of the 
road. The judgment of the lower court was 
for the defendant, and the plaintiff appealed 
claiming that there was error in refusing to 
give certain instructions on the subject of 
negligence per se and concerning the over- 
loading of the truck, and its overwidth. 


The court, on appeal, sustained the action 
of the lower court, holding, in effect, that 
it is not error to refuse a requested instruc- 
tion, where the matters therein sought to be 
submitted are otherwise properly given by 
the court. “A party is not entitled to have 
instructions, otherwise correct, given in the 
language in which he offers the same.” 
Where the. plaintiff requested instructions 
specifically designating the width of the 
truck to be twelve feet, which fact had not 
been proved in evidence, the trial court’s 
refusal was affirmed by the court, as was the 
instruction on overloading when it had been 
clearly shown in evidence that defendant had 
a permit from the State Highway Commis- 
sion to so overload, and. would have pro- 
duced a misstatement of the law, under the 
circumstances. Judgment for defendant 
afirmed. Jones, d.b.a. L. C. Jones Truck 
Company, Plaintiff in Error v. Spicer’s Inc., 


Defendant in Error. Oklahoma Supreme 
Court. October 8, 1946. 25 CCH Aurto- 
MOBILE CAses 1013. 


Sam S. Gill, Oklahoma City, Okla. for Plain- 
tiff in Error. 


Butler and Rinehart, Oklahoma City, Okla., 
for Defendant in Error. 


PASSENGER EJECTED FROM BUS 


(KENTUCKY) 


e Fare paying passenger removed from 
bus 
Excessiveness of damages 


Plaintiff, a personnel placement employee 
of E. I. DuPont, travelled extensively 
through Whitley County, Kentucky in the 
procuring of war workers for his employer’s 
plant at Charleston, Indiana. On one occa- 
sion, his wife, their son and he had purchased 
bus tickets at Middlesboro, Kentucky for 
Corbin. Upon boarding the bus, two mem- 
bers of the armed forces were permitted to 
enter first and then a person, apparently 
distasteful to the plaintiff, pushed herself in 
ahead of his wife. At this point the plaintiff 
addressed and upbraided the driver. Subse- 
quently, when the bus was filled, the bus 
driver threatened to throw the plaintiff off, 
and when challenged, had police remove the 
plaintiff from the bus. On trial for the 
alleged tort, the trial court awarded the 
plaintiff $2500 damages 


Although the appeal court recognized that 
there might have been other grounds for re- 
versal of the judgment, such as the admis- 
sion of prejudicial testimony, which the jury 
was instructed to ignore, but apparently did 
not do so, the court preferred to base their 
action upon the excessiveness of the verdict. 
It declared, “There can be no doubt that 
situations of this kind cause embarrassment 
and humiliation to all concerned. But the 
period of embarrassment which it was 
competent to show in this action was of 
short duration; and there is no showing 
that appellee was humiliated before persons 
with whom he was acquainted, other than 
his wife and son. Nor can we lose sight of 
the fact that he had first provoked a situa- 
tion, which to the ordinary person, would 
have been as embarrassing as the one the 
driver provoked under appellee’s testimony. 
We are of the opinion that one who publicly 
and boisterously provokes an argument with 
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a bus driver, over the conduct of a passenger 
(for which the driver is not responsible), is 
not the type of person who would be humili- 
ated or embarrassed to any appreciable de- 
gree upon being wrongfully expelled from a 
bus. Irrespective of this fact, and making 
no allowance therefore, the award of $2500 
is so grossly excessive as to strike the mind 
at first blush as having been rendered as the 
result of passion and prejudice on the part 
of the jury; and which can be accounted 
for only by the introduction of the incompe- 
tent evidence, although the court admonished 
the jury not to consider it.” Judgment for 
plaintiff reversed.—Southeastern Greyhound 
Lines, Appellant v. Conklin, Appellee. Ken- 
tucky Court of Appeals. October 15, 1946, 
25 CCH Avutomosite Cases 1041. 

H. C. Gillis, Williamsburg, Ky., Robert L. 


Smith, Corbin, Ky., R. W. Keenon, Lexington, 
Ky., for Appellant. 


Thomas F, Young, Corbin, Ky., Stephens & 
Steely, Williamsburg, Ky., for Appellee. 


POSSIBILITY v. PRACTICALITY 


(WISCONSIN) 


@ Parked car collision 
Construction of statute 





When Johannesen failed to see Kline’s car, 
parked on the right hand side of a black top 
road to change a tire, although it. was illu- 
minated by the headlights of Keyes’ car, 
parked in front of the Kline car, a collision 
resulted. The jury found Johannesen to be 
causally negligent in respect to speed, look- 
out, management and control in returning a 
verdict against him. 


Johannesen on appeal contended that Kline 
was negligent as a matter of law on the 
theory that the Wisconsin Statute prohibited 
parking on a highway “unless a clear and 
unobstructed width of no less than fifteen 
feet upon the roadway of such highway op- 
posite such standing vehicle shall be left for 
the free passage of other vehicles thereon 
...,” and that it is practical to move a 
vehicle if it is possible to do so under its own 
power. The court did not agree saying, “I+ 
is required that, where practical, a vehicle is 
to be parked off the highway. Irrespective of 
the practicality of removal no vehicle is to 
be left on the highway without allowing for 
the prescribed clearance and view. Recog- 
nizing that it may be impossible in a given 


situation to allow for such clearance or view, 
provision is made in subsec. (8) for that 
contingency. In construing subsec. (8) we 
have said that disability of a vehicle pre- 
cluding possibility of removal means in- 
ability of the vehicle to move under its own 
power ... This being the test of what is 
possible so far as removal is concerned, and 
the statute plainly distinguishing between 
possibility and practicality of removal, it fol- 
lows that ability to remove a vehicle under 
its own power is not the test of practicality 
of removal ... The practicality of removal 
within the meaning of the statute involves 
the exercise of reasonable judgment and dis- 
cretion in view of all the circumstances... 
It was for the jury to say whether the cir- 
cumstances, including the possibility of dam- 
age to the punctured tire, justified failure to 
remove the car from the highway.” Judg- 
ment for plaintiff affirmed—Kline, Admx. 
Respondent v. Johannesen et al., Appellants. 
Wisconsin Supreme Court. October 22, 
1946. 25 CCH AvtomosiLe Cases 1101. 

R, Stanley Kelly, Burlington, Wis., Sheldon 
& Freytag, Elkorn, Wis., Cavanay, Stephenson, 


Mittelstaedt & Sheldon, Kenosha, Wis., for Re 
spondent. 


Moran & O’Brien, Delavan, Wis., Arthur 
Wickham, Milwaukee, Wis., for Appellants. 


PUBLIC POLICY PREVAILS 
OVER COMITY 


(MICHIGAN) 


e Direct action against insurer 
Nature of right to sue 
Jurisdiction of subject matter 


When plaintiff, a Michigan resident, brought 
an action directly against the insurance car- 
rier of a taxicab in which he was injured in 
Wisconsin, the court sustained defendant's 
motion to dismiss the action. The taxicab 
was insured in Wisconsin and the policy 
delivered in Wisconsin. By statute Wis- 
consin permits a direct action against the 
insurer. Michigan had declared a statutory 
public policy against such suits. 


In the face of a vigorous dissent, the action 
of the lower court was sustained upon ap- 
peal. It pointed out that it was unnecessary 
to the decision to determine whether or not 
the statutory right that was given in Wis- 
consin was substantive or procedural in the 
light of the fact that such an action was 
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against the declared public policy of the 
state of Michigan in that it would permit the 
plaintiff to inject into his suit the element of 
insurance and thereby obtain an excessive 
verdict. “We think that the statute pro- 
hibiting a plaintiff from making the insurer 
aparty defendant or referring to the insurer 
in the course of the trial, as a matter of 
public policy is not only applicable to the 
insurers who issue or deliver policies in this 
state but likewise to the insurer who de- 
livered a policy in another state and is sued 
in a court in this state ... We cannot escape 
the conclusion that plaintiff’s attempt to 
prosecute his suit in Michigan against the 
insurer as a sole defendant is contrary to 
Michigan law, and for that reason a Mich- 
igan court may not assume jurisdiction as a 
matter of comity ... The result would be 
the same in the instant case regardless of 
whether the pertinent law of Wisconsin is 
held to be procedural or substantive.” Judg- 
ment afirmed. Lieberthal, Plaintiff, Appell- 
lant v. Glens Falls Indemnity Company of 
Glens Falls, New York, Defendant, Appel- 
le. Michigan Supreme Court. October 7, 
1946. 25 CCH AvuToMoBILE CAsEs 1033. 

S. W. Patek, Ironwood, Mich., Quarles, Spence 


& Quarles, Milwaukee, Wis. for Plaintiff, Ap- 
pellant. 


Charles M. Humphrey, Charles M. Humphrey, 
Jr., Ironwood, Mich. for Defendant, Appellee. 


SALVAGE OF ONE CAR 
BRINGS DAMAGES TO ANOTHER 


(KENTUCKY) 


© Activities of wrecking crew injures 
third party 
Doctrine of respondeat superior 
Presumption created by ownership of 
automobile 


One Jones, having been involved in an 
accident to his car, called upon a relative, 
Porter, to recover and haul in his wreck. 
The latter, not having a wrecking car, bor- 
rowed one from Hickman, and as he was 
short handed, borrowed one of Hickman’s 
employees to help in the salvage work. This 
borrowed employee parked the wrecker on 
the side of the road and stretched a cable 
across the road to a tree in order to anchor 
the wrecker. At this time the truck of one 
Bryant driving along the road, ran into the 
cable and seriously injured a passenger in 


the truck. No one was stationed along the 
road to warn of the presence of the cable. 
The court on appeal conceded that this con- 
stituted gross negligence and the question 
arose as to whether the men working on 
the wrecker were the servants of Hickman 
or Porter. 


Authority was cited for the proposition 
that “It is well settled in this jurisdiction 
that proof that a person guilty of negligence 
is in the employ of the defendant, and, at 
the time of the accident, is driving his em- 
ployer’s truck raises the presumption that 
the employee at the time of the accident was 
engaged in the employer’s business... .” It 
went on to say that such ‘a presumption 
was rebuttable by proof that the employee 
was engaged in the exclusive service of an- 
other. “The evidence clearly shows that 
Hickman was not engaged to perform the 
work under contract with Jones, although 
he paid Smith for the time that he spent in 
the service of Porter, and, at the time of trial, 
had not been reimbursed by either Porter 
or Jones. Jones was not directly liable to 
Hickman for the use of the wrecker or the 
operator. His contract was with Porter, 
upon whom rested the responsibility of com- 
pleting the work ... In short, Hickman’s 
wrecker and the services of his employee 
were under bailment to Porter, who had the 
right to control both in the performance of 
the work he was undertaking when appellee 
was injured.” Judgment for plaintiff re- 
versed.—Hickman d.b.a. Hickman Garage, 
Appellant v. Strunk, Appellee. Kentucky 
Court of Appeals. October 15, 1946. 25 
CCH Automosire Cases 1049. 

J. E, Stephens, Whitley City, Ky., Ben D. 
Smith, Somerset, Ky., for Appellant. 


C, B. Upton, Williamsburg, Ky., R. L. Pope, 
Knoxville, Tenn., for Appellee. 


STRUCK VEHICLE STRIKES 
PEDESTRIAN 


(INDIANA) 
®@ Rear end collision 
Standing vehicle pushed into pedes- 
trian 
Proximate cause 


Ata slight bend on U. S. Highway 50, ata 
point where there is but a six foot clearance 
between the highway and a barrier, Madge 
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Givan was standing waiting for her bus. 
While she was standing there, Abshire drove 
up to this point and stopped, leaving at least 
his two left wheels standing on the pave- 
ment. He was waiting to pick up some 
children who were coming down a private 
road to his northwest. Had he driven thirty 
or forty feet further he could have parked 
completely off the pavement, but he testified 
that it was his custom for some time to park 
at this point. A statute in Indiana pro- 
hibited parking on highways unless it was 
impracticable to do otherwise, or unless the 
car is disabled. When Abshire had been there 
for some five minutes, a truck operated by one 
May, approached from the rear, and striking 
Abshire’s car, drove it into Madge Givan, 
seriously injuring her. The trial court re- 
turned a verdict against Abshire and May 
and Abshire has appealed on the ground that 
his negligence was not the proximate cause 
of the plaintiff’s injury. 


The court said that it was. In interpreting 
the statute in question it said, “The rule is 
too well settled to require the citation of 
authorities for its support, that when one 
state adopts the statute of another state, 
which has a judicial construction in that 
state, such construction is presumed to have 
been adopted with the statute. The statute 
we are considering is a national uniform 
traffic act . . . Illinois, which has almost an 
identically similar statute has held 
through its courts that the only excuse for 
stopping on the pavement is an emergency 
or exigency which leaves no other choice 
... It is clear that stopping on the highway 
as Abshire did was a violation of the statute, 
and a violation of a statute is negligence 
per se... The forseeability of the type of 
accident which occurred in the instant case 
and was set in motion by the negligence of 
Abshire was actual and could have been 
anticipated .. . While the negligence of May 
was possibly the primary cause of the acci- 
dent, the negligence of Abshire related to 
plaintiff and was the producing or the direct 
cause of the injuries to the plaintiff.” Judg- 
ment for plaintiff afirmed.—Eberhart, Adm., 
Plaintiff, Appellee v. Abshire, Defendant, 
Appellant. United States Circuit Court of 
Appeals, Seventh Circuit. October 31, 1946. 
25 CCH Avurtomosite Cases 1114. 

Charles A. Lowe, Clinton H. Givan, for Plain- 
tiff. Appellee. 

George R. Jeffrey, for Defendant, Appellant. 


DUTY OF OVERTAKING DRIVER 


(GEORGIA) 


@ Overtaking and overtaken vehicles 
collide 
Duty to avoid consequences of an- 
other’s negligence , 


Billy Sikes, under fifteen years of age, was 
proceeding along the road, when Wilson’s 
truck driven by his servant, having signalled 
that he was going to pass, started to do so 
and found that the Sikes’ car was pulling 
over to the left. The result was that the 
truck was forced off the road into a ditch 
and was badly damaged. Upon trial the 
jury found for the plaintiff and defendant 
now seeks the answer to the proposition 
that, should not the jury have been in- 
structed, whether it was requested or not, 
that it was the duty of the truck driver 
to exercise ordinary care to avoid the conse- 
quences of the negligence of the defendant. 


It was reversible error not to have so 
charged, declared the court. “We think it 
was the duty of the court under the plead- 
ings and the evidence in this case to charge 
in substance the principles of the law set out 
by the plaintiffs in error,” they said and 
quoted authority to the effect that, “In a 
suit for personal injuries alleged to have 
been caused by the defendant, where the 
pleadings and the evidence made an issue as 
to whether the plaintiff's negligence was the 
proximate cause of the injuries, or whether 
plaintiff by the exercise of ordinary care 
could have avoided the consequences of the 
defendant’s negligence, it is error for the 
court to omit to instruct the jury upon the 
law applicable to such defenses.” Judgment 
for plaintiff reversed.—Sikes v. Wilson. 
Georgia Court of Appeals. October 18, 1946. 
25 CCH Avutomosite Cases 1112. 


P. M. Anderson, Claxton, Ga., for Plaintiff. 


B. D. Dubberly. J. T. Grice, Glennville Ga.. 
for Defendant, 


THE RIGHT TO CONTROL 


(NORTH CAROLINA) 


© Automobile-truck collision 
Lease of truck 
Respondeat superior 





Plaintiff in his automobile had collided 
with a truck operated by defendant under a 
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trip lease and had sustained personal injuries. 
The lease under which the truck was oper- 
ating stated “B. The lessee shall assume 
direction and control of the leased vehicle 
and full responsibility to the public, shippers 
and consignees for its operation. The lessee 
shall also display prominently on both sides 
of the leased vehicle . . . the name of the 
lessee preceded by the words ‘operated by’ 
” When the trial of the action ended 
with a nonsuit at the close of all the evidence 
the case was appealed to determine whether 
there was a master and servant relationship 
between the driver of the truck and the de- 
fendant lessee at the time of the collision. 


The court thought that there was. “It is 
generally held that the relationship of 
master and servant is created when the 
employer retains the right to control and 
direct the manner in which the details of 
the work are to be executed and what the 
laborer shall do as the work progresses... 
In the light of this principle it is seen from 
the terms of the trip lease agreement that 
the defendant, as lessee of the truck, ex- 
pressly assumed ‘direction and control of the 
lease vehicle and full responsibility to the 
public...” Moreover defendant agreed to 
display on the truck indicia showing that it 
was being operated by the defendant. The 
language is sufficiently broad to give to the 
defendant the full control and direction ... 
It is true it was agreed that the name of the 
driver of the leased truck would be kept on 
the payroll of the lessor, the owner of the 
truck. But it is manifest that this was for 
the purpose of providing for ‘deduction and 
payment of all payroll deductions...’ Such 
an arrangement does not nullify the legal 
effect of the action of defendant in assum- 
ing the control and direction of the opera- 
tion of the truck . . .” Judgment for de- 
fendant reversed—Wood v. Miller, t.a. 
Miller Motor Express. North Carolina Su- 
preme Court. September 27, 1946. 25 CCH 
AUTOMOBILE CAsEs 1031. 


J. Henry LeRoy, for Plaintiff, Appellant. 


R. Clarence Dozier, John H. Hall, for De- 
fendant, Appellee. 


THE SKIDDING SNOWPLOW 


(WISCONSIN) 


®@ Snowplow collides with automobile 
Causal negligence 


Plaintiffs were returning home from their 
place of employment in town in an auto- 
mobile when they were met by a snowplow 
being operated in the opposite direction. As 
it had been snowing all day there was con- 
siderable snow on the road although a 
sweeper had just passed and had swept most 
of it on to the shoulders. As the automobile 
and the plow were passing, the rear end of 
the snowplow equipment skidded into the 
path of the automobile and caused it to go 
off the road and produced the injuries for 
which the plaintiffs brought this action. 
When the plow stopped it was found that 
its right wheel was off the road and in the 
soft shoulder. The jury found that the plow 
operators were guilty of causal negligence 
which contributed 100% to the accident. 


On appeal the court agreed with the action 
of the lower court. Ruling on the defendant’s 
point that the jury’s finding was more of a 
conjecture or a guess they went on to say 
that the evidence presented a question of 
fact for the jury and that there was credible 
evidence to sustain its finding. It was not 
error to rule upon trial that, “However, the 
presence of the truck on the wrong side of 
the road is sufficient proof to constitute 
negligence in the absence of evidence which 
satisfied you that the truck was on the 
wrong side of the road unavoidably or with- 
out negligence,” and that such a charge did 
not state that the rule of res ipsa loquitur 
applied in this situation, when it was coupled 
with other instructions that the jury must 
find that the truck had been on the wrong 
side of the road by reason of the negligence 
of the snowplow operators.—Gospodar et al., 
Respondents v. Milwaukee Automobile In- 
surance Company, Appellant. Wisconsin 
Supreme Court. October 22, 1946, 25 CCH 
AUTOMOBILE CASEs 1087. 

Stafford & Stafford, P. J. Murphy, Chippewa 
Falls, Wis., for Respondents. 


Hale, Skemp & Nietsch, La Crosse, Wis., for 
Appellant. 
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William E. Evarts explained what a contingent fee is to a client, as follows: “If 


I don’t win your suit I get nothing. 


AUTOMOBILE 


If I do win it you get nothing. See?” 
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ADDRESS UNKNOWN 


(ILLINOIS) 


@ Public liability insurance 
Insured’s absence from trial 
Cooperation clause 


Plaintiff procured a judgment against Sam 
Ferdman for injuries sustained by her as a 
result of a defective metal strip on a stair- 
way in a building leased and operated by 
Ferdman. Two years later in a garnish- 
ment proceeding she procured a judgment 
against the garnishee and insurer of Ferd- 
man. The insurer appealed, contending that 
Ferdman breached a condition precedent of 
the policy, namely, the cooperation clause. 
Plaintiff denied that the provision was a 
condition precedent and denied any breach 
of the provision. The provision in question 
was to the effect that whenever requested 
by the insurer, the insured was to aid in 
effecting settlements, securing information 
and evidence, the attendance of witnesses, 
prosecuting appeals, and at all times to ren- 
der all cooperation within his power. 

Plaintiff instituted her suit against Ferd- 
man in February, 1941. The summons was 
delivered to the attorneys for the insurer 


and answer filed. In July discovery deposi- 
tions of all the parties to the suit were 
taken, the insurer’s attorneys being present. 
Nothing further was done in the case until 
February, 1943, when the case appeared on 
the trial call. The attorney for the insurer 
charged with the defense of the case at- 
tempted ta notify Ferdman and his wife of 
the pendency of the trial, but they were no 
longer at the address stated in the policy, 
and repeated attempts to ascertain his where- 
abouts were futile. The insurer’s attorney 
patricipated in the trial in behalf of Ferd- 
man and without any witnesses to call in his 
behalf. After entry of judgment the attor- 
neys wrote to Ferdman, reciting what had 
been done in court and quoting the provi- 
sions of the policy relating to cooperation 
by the insured and stating that by reason of 
Ferdman’s failure to comply with this pro- 
vision, the insurer’s attorneys would advise 
the insurer that it was not liable to pay the 
judgment. This letter was returned by the 
post office. 


Did the insured breach the cooperation 
clause? The insurer was obligated to -de- 
fend the action, and the insured was pre- 
cluded from interfering with the defense or 
with any settlement of the claim except 
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under the direction and at the request of the 
insurer. He had compiled with all requests 
of the insurer communicated to him and had 
appeared and given testimony in the taking 
that he had given his testimony in the case. 
For nineteen months no effort to communi- 
cate with him was made. His reasons for 
leaving were legitimate and wholly uncon- 
nected with any attempt to injure or defraud 
the insurer. Judgment for the plaintiff was 
afirmed.—Durbin ex rel. Ferdman v. Lord, 
Agent-in-Fact for Underwriters at Lloyd’s, 
London. Illinois Appellate Court, First 
District. September 9, 1946. Released Sep- 
tember 24, 1946. 6 CCH Fire ANp CASUALTY 
Cases 155. 
Lord, Bissel & Kadyk, for Appellant. 


Irving G. Zazove, Sidney Grossman, for Ap- 
pellee. 


AGENCY CONTRACTS 
TERMINATED 


(CALIFORNIA) 


e Agent and broker placing business 
with non-board companies 
Unlawful regtraint of trade 





Plaintiff is an insurance agent and broker 
in Salinas, California. He entered into 
written contracts of agency with the four- 
teen defendant insurance companies and 
with defendant Pennsylvania Underwriters. 
Defendant insurance companies are all mem- 
bers of defendant Board of Fire Under- 
writers of the Pacific, an association of fire 
insurers. In the early part of 1939, the 
board, acting in concert with defendant 
Salinas Association of Local Insurance Agents, 
accused plaintiff of violating his contracts 
with the members of the board by placing 
insurance with non-board companies. Plain- 
tiff stated that he placed most of his busi- 
ness with board members, but that when 
the interest of his customers required it, he 
placed insurance with non-board companies. 
He denied that this practice constituted a 
violation of his contracts with board com- 
panies. In March, 1939, following an in- 
vestigation by the board into plaintiff’s 
Practices, defendants caused three of the board 
companies to terminate their agency con- 
tracts with plaintiff, and in July of that year 
the board threatened to cause the twelve 
other board companies to terminate their 
contracts with plaintiff unless he imme- 


diately ceased to represent non-board com- 
panies and relinquished his broker’s license. 
When plaintiff refused, defendants termi- 
nated the remaining contracts, and plaintiff 
sued to recover actual and exemplary dam- 
ages for injury to his business. 

Plaintiff alleged that it was the purpose 
of the board through coercion and oppres- 
sive methods to dominate and control the 
class of insurance written by its members, 
fix the terms, conditions and rates for such 
insurance, determine the terms upon which 
board members may employ agents, dominate 
and control the business of such agents and 
brokers, and by such methods to fair com- 
petition in the insurance business. The 
Cartwright Act (Business and Professions 
Code, Sections 16,700-16,750) forbids com- 
binations in restraint of trade and grants a 
cause of action to any person injured by 
such a combination. 

Ruled the court: “It cannot be seriously 
questioned that a combination like the one 
alleged to have existed is an unlawful 
trust under the foregoing provisions. It is 
clear that insurance being practically a 
necessity to business activity and enterprise 
has become an indispensable commodity in 
modern life.” Did the Sherman Anti-Trust 
Act preclude the application of state law? 
In order to allow time for Congress and 
the state legislatures to consider legislation 
with regard to activities in restraint or trade 
in the field of insurance, the applicability of 
the Sherman Anti-Trust Act and other per- 
tinent federal statutes was suspended by the 
McCarran Act until January 1, 1948. While 
this suspension made it clear that in the 
meantime state law applied to restrictions 
upon competition in the insurance trade, 
the Sherman Act remained applicable with 
respect to restraints of competition involv- 
ing boycott, coercion or intimidation. Since 
there is no conflict between the Cartwright 
Act and the Sherman Act, plaintiff is free 
to invoke the state law even if interstate 
commerce is involved. Judgment sustain- 
ing defendants’ demurrers to plaintiff’s sec-, 
ond amended complaint without leave to 
amend was reversed.—Speegle et al., d.b.a. 
Xum H. Speegle Company v. Board of Fire 
Underwriters of the Pacific et al. Califor- 
nia Supreme Court. September 20, 1946. 
Rehearing denied, October 17, 1946. 6 CCH 


Fire AND CASUALTY CAsEs 147. 
Edward R. Solinsky, Hobart Bldg., Philip C. 
Boardman (deceased), Chancery Bldg., San 
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Francisco, Cal., James F. Boccardo, Bank of 
America Bldg., San Jose, Cal., for Plaintiffs, 
Appellants. 

Bardin & Harrington, Salinas, Cal., Joseph T. 
O’Connor, Russ Bidg., Long & Levit, Merchants 
Exchange Blidg., Orrick, Dahlquist, Neff, Brown 
& Herrington, Financial Center Bldg., San Fran- 
cisco, Cal., for Defendants, Respondents. 


COMMISSION CONTRACT 
FOR BENEFIT OF A THIRD PERSON 





(NEW JERSEY) 


e Third part beneficiary of commission 
contract 


Illegality 


Defendant had contracted with the D & F 
Corporation that in consideration of receiv- 
ing certain of their insurance business, in- 
cluding fire insurance, which was not to be 
cancelled, he would pay one half of the 
commission thereon to the plaintiff. De- 
fendant did not carry out his part of the 
agreement and the plaintiff brought an ac- 
tion for the enforcement of the contract. 
On the theory that this was an illegal con- 
tract and that plaintiff did not base his claim 
on services rendered as a broker, defendant 
claimed the brokerage commissions. Was 
this a valid defense and was the lower court 
justified in striking the complaint? 


The court held that it was, saying, “To 
support the complaint the plaintiff must 
have a right to recover merely because he 
was a licensed broker without the rendition 
of service; that any third party insured may 
contract with the insurance company agent 
to inject and cause to be paid by the insur- 
ance company or its agent to such a licensed 
broker a percentage of the commission is 
an inducement and condition of the princi- 
pal contract. This is an illegal act and in- 
validates the contract . The legislature 
has declared the public policy in order to 
avoid the opportunity for rebates and dis- 
crimination. R. S. 17:29-1 and 2.” Leave 
to amend was granted.—Friedberg, Plain- 
tiff v. Siracusa Company, Defendant. New 
Jersey Circuit Court. Atlantic County. July 
24, 1946. 6 CCH Fire Anp CASUALTY CASES 
158. 


Lloyd, Horn & Perskie, Law Bldg., Atlantic 
City, N. J., for Plaintiff. 


W. Elmer Brown, Jr., Guarantee Trust Bldg., 
Atlantic City, N. J., for Defendant. 


FARMING OTHER PROPERTY 
IS CHANGE OF LOCATION 


(IOWA) 


e Hail.storm insurance 
Crop damaged 
Construction of “Change of Loca- 
tion” clause 


Plaintiff insured three farm properties lo- 
cated in Monona County, Iowa against 
damage by hail. Insured’s wife owned another 
piece of property, located in Sioux Town- 
ship, which insured had farmed from 1928 
to 1932, had rented from 1933 to 1944, and 
had personally farmed in 1945, the year 
that the loss by hail had occurred. The 
question that arose in this case was whether 
the personal farming that plaintiff did in 
Sioux Township in 1945 constituted “movy- 
ing” as was intended in the following policy 
provision so as to make it eligible for auto- 
matic additional coverage: “18. Change of 
Location. In case the assured shall move 
to a different location, this policy will auto- 
matically transfer to the new location if 
same is in the State of Iowa. The assured 
agrees to notify the Company of any such 
change but failure to give the Company such 
notice will not affect the liability of the 
assured or the Company under this policy, 
except as the date of premium may be in- 
creased or decreased by inclusion of the new 
location in a different zone as defined in the 
following paragraph .. .” The trial court 
had thought that it did, and on appeal their 
finding was sustained. 


The court declared, “ ‘Move’ is defined in 
Webster’s New International Dictionary, 
Second Edition, in part as follows: ‘To 
change the place or position of in any man- 
ner.’ Did the appellee change his place or 
position in any manner? We have con- 
cluded that he did and that under the pro- 
visions of the policy the appellee was 
covered in his new farming operations. If 
the company wished to have its policy fur- 
ther restricted it was its privilege to do so 
in its preparation. This it failed to do.” 
Owing to the fact that from the record the 
appellee had not changed his residence the 
court quoted authority for the proposition 
that that was unnecessary, on the theory 
that “If there are uncertainties of meaning 
in the construction of a policy these uncer- 
tainties are to be resolved against the party 
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who prepared the instrument and is respon- 
sible for the language used.” Judgment for 
plaintiff afirmed.—Struble, Appellee v. Square 
Deal Insurance Company, Appellant. Iowa 
Supreme Court. October 15, 1946. 6 CCH 
FirE AND CASUALTY CASES 166. 

Underhill & Underhill, Onawa, Ia., Lehmann, 


Hurlburt, Hossfeld, Blanchard & Cless, Des 
Moines, Ia., for Appellant. 


Pritchard & Pritchard, John D. Beardsley, 
Onawa, Ia., for Appellee. 


THE ‘‘MINNEAPOLIS”’ 
UNDERWRITERS’ CASE 


(MINNESOTA) 


e Association of insurance agents 
Legality of rule and by-laws of the 
association 


Miller, an insurance agent in Minneapolis 
but a non-member of the Association, brought 
this action to restrain defendant Association 
from carrying out its rules and by-laws on 
the theory that it was an illegal agreement, 
and also to have the charter forfeited as it 
was engaged in a conspiracy and restraint 
of trade under the Minnesota anti-trust stat- 
ute. Said organization is composed of about 
150 local insurance agents in the city of 
Minneapolis who control 70% to 80% of the 
fre and windstorm business of that city. 
Among the rules of the Association that are 
complained of are: (1) the requirement that 
members must charge rates determined by 
the Minneapolis Fire Underwriters Inspec- 
tion Bureau, except in the case of “relief 
rates” (a variation rate charged by a de- 
viating company whose agents are not mem- 
bers of the Association), (2)~no member may 
represent a company unless all of that com- 
pany’s Minneapolis agents and the Minne- 
apolis agents of any subsidiary are members 
of the Association, and (3) a member of the 
Association may not do business with a 
non-member of the Association in the terri- 
tory of the Association, except in “relief cases.” 


The court denied Miller’s application, say- 
ing, “The by-laws and rules of the Asso- 
ciation requiring its members to charge the 
legally established bureau rate approved by 
the Insurance Commissioner of Minnesota, 
except in special relief cases, is not an illegal 
agreement; nor are the members of the 
Association engaged in a conspiracy or com- 
bination in restraint of trade under the 


nor do the 
the price 
nor do the said 


Minnesota anti-trust statute ... 
by-laws fix, control 
of any article of trade .. . 
by-laws limit the production of fire 
insurance prevent or limit competi- 
tion . . . The by-laws and rules of the 
defendant Association do not permit 
the boycotting of insurance companies, or 
insurance agents who are non-members . . . 
nor restrict or restrain competition in the 
fire insurance business It is not an 
illegal agreement for a membership organ- 
ization to have standards by which 
to judge eligibility requirements for admis- 
sion, nor to have reasonable rules of con- 
duct to govern the activities of the members 
which are not adverse to the public interest 
. . .” Judgment for the defendants.—Miller, 
Plaintiff v. Minneapolis Underwriters Asso- 
ciation Inc., et al., Defendants. Minnesota 
District Court, Fourth Judicial District, 
Hennepin County. September 21, 1946. 6 
CCH Fire Anp CAsuatty Cases 160. 

Russell Smith, 1018 First National Soo Line 
Bldg., Willard C. Lindsay, 1420 Northwestern 


National Bank Building, Minneapolis, Minn., 
for Plaintiff. 

Walter H. Bennett, Mark J. Wooley, 917 
Plymouth Bldg., Minneapolis, Minn., for De- 
fendants. 


CONCURRENT INSURANCE 


(TEXAS) 


e Garage and fence damaged by fire 
Coverage of policy 





Plaintiff insured her cottage and garage 
with the Jersey Insurance Company, by the 
terms of which she insured the cottage for 
$500 and the garage for $100. She later 
insured her property with defendant, the 
policy covering “everything which is legally 
a part of the building... .” The policy 
was in the principal sum of $3500 and was 
in effect at the time plaintiff's garage and 
fence were damaged by fire. The policy 
provided that defendant would not be liable 
“for a greater proportion of any loss than 
the amount hereby insured shall bear to the 
whole insurance covering the property ex- 
cept if any piece of personal property cov- 
ered hereunder by a general item is insured 
specifically under this or any other policy, 
then such general item shall apply as excess 
over the specific insurance and pay only for 
any actual loss sustained over the amount 
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of specific insurance Plaintiff recovered 
$100 from the Jersey Insurance Company 
for the loss of the garage and sought to 
recover from defendant the amount.of her 
loss less the sum received from the Jersey 
Insurance Company. Defendant contended 
that since plaintiff insured the garage under 
another policy, it must be assumed that she 
insured it for the amount of coverage she 
desired and that it must be further assumed 
that she intended that the full insurance on 
the policy in suit should apply to the main 
dwelling. 

The court could not agree with these con- 
tentions. “Viewing the provisions of the 
policy in its entirety, and without reference 
to any other insurance, it is clear that plain- 
tiff had coverage on her garage and fences 
nt to exceed $350. There is nothing in 
th. record to indicate that she desired to 
decrease this coverage on the garage nor 
to lessen the liability of the carrier. On 
the contrary, we think the evidence supports 
the inference of the trial judge to the effect 
that plaintiff was of the opinion that she 
needed additional insurance on the garage 
to the extent of $100. ... The rule in Texas 
is that concurrent insurance does not void 
the policy in the absence of intent to de- 
fraud. It seems clear to us that defendant 

. Was cognizant of the possibility of con- 
current insurance being extant on the prop- 
erty covered by its policy; otherwise, there 
would have been no need for the provision 
in the policy as to pro rata liability.” Judg- 
ment for plaintiff was afirmed.—Employers 
Casualty Company v. Ragley. Texas Court 
of Civil Appeals, Waco. October 24, 1946, 
6 CCH Fire Anp CAsuacty CAses 168. 

Robertson, Leachman, Payne, Gardere & Lan- 
caster, Dallas Tex., for Appellant. 


Saner, Jack & Sallinger, Republic Bank Bldg., 
Dallas, Tex., for Appellee. 


EFFECTIVE DATE OF POLICY 


(TENNESSEE) 


@ Windstorm insurance 
Oral representations of agent 


Plaintiff applied to an agent of defendant 
insurance company for windstorm insurance 
on a barn in the process of construction. 
The application, which was signed on May 
19, 1945, contained a statement that the in- 
surance was to take effect at noon of that 


day. The application was mailed by the 
agent to the company on May 22 and was 
received by the company on May 23. The 
building was blown down by a windstorm 
on May 22, On May 22, the agent informed 
the secretary of the company by telephone 
that the building had been blown down on 
that day and that he had told plaintiff at 
the time he signed the application that the 
insurance was to become effective at noon 
that day. On May 23 the secretary of the 
company endorsed the application as re- 
jected, and by letter of that date informed 
plaintiff of its rejection. The closing sentence 
of the written application read: “I agree 
that this insurance shall not take effect until 
the application is approved by the secretary 
and a policy issued thereon, and I also agree 
that the company shall not be bound by any 
act done or statement made by or to... 
any agent or other person which is not 
contained in this application.” 

The trial court denied defendant’s motion 
for a summary judgment on the ground that 
the powers of the agent were in dispute and 
that plaintiff’s affidavits tended to show that 
it was the practice of the company to date 
its policies the date of the application, and 
under the common practice of defendant and 
other companies issuing storm insurance 
policies, their policies became effective from 
the date of the application. The reviewing 
court thought otherwise. A summary judg- 
ment of dismissal should have been entered 
on the basis of the provision in the applica- 
tion to the effect that the insurance would 
not take effect until the application was 
approved the secretary and a policy issued 
thereon and that the company would not 
be bound by any statement made by an 
agent which was not contained in the ap- 
plication. “Even if the agent to whom the 
application was made had power to bind 
the company by his acts or representations 
these were not to be effective unless they 
were contained in the application, and none 
was so contained.”—Judgment for plaintiff 
was reversed and the cause remanded with 
directions to the trial court to enter judg- 
ment for defendant.—Londo v. Integrity 
Mutual Insurance Company. Wisconsin 
Supreme Court. October 22, 1946. 6 CCH 
FirE AND CASUALTy CAsEs 178. 

Edward J. Bryne, Robert L. Spanagel, ApP- 
pleton, Wis., for Appellant. 


Edward G. Minor, Sturgeon Bay, Wis., for 
Respondent. 
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IMPLIED CONTRACT 
TO INSURE GOODS 


(TENNESSEE) 
e@ Warehouseman’s liability 
Sixty day limitation clause 
Goods damaged by fire 


Plaintiff was employed by the Sunday 
School Board of the Southern Baptist Con- 
vention in Oklahoma City, Oklahoma. On 
August 4, 1945, he was transferred by his 
employer to Nashville. The Sunday School 
Board, through its business manager, Mr. 
Ingraham, wrote defendant, asking that he 
get in touch with plaintiff in Oklahoma and 
complete arrangements to move his house- 
hold goods to Nashville and store them until 
plaintiff could find a house. On August 13, 
1945, defendant wrote to plaintiff and sug- 
gested that he carry insurance in an amount 
commensurate with the value of his goods, 
and plaintiff replied by letter on August 18 
that he was sure it would be satisfactory 
with the Sunday School Board for adequate 
insurance to be carried and that $2000 would 
cover the furniture and household goods. 
Defendant then moved plaintiff's goods to 
Nashville and stored them in his warehouse. 
On September 3, 1945, defendant caused an 
“Advice Insurance” to be issued, signed by 
defendant as agent for the Allied Van Lines, 
Inc., to the effect that insurance had been 
effected with the Fireman’s Fund Insurance 
Company for $2000 upon the goods. The 
certificate contained a clause that “When the 
temporary storage is contracted for with 
the carrier, this policy includes coverage on 
the goods during such temporary storage 
but for not exceeding sixty days.” The 
premium for this insurance was included in 


the bill for moving and storage and was 
paid by the Sunday School Board. 

The Advice of Insurance was held in 
defendant’s files for the reason that defend- 
ant’s business manager did not know plain- 
tiff's Nashville address, and he expected 
Mr. Ingraham to call for them. Thus the 
matter remained without any notice either 
to plaintiff or Mr. Ingraham until after the 
sixty days elapsed when on November 15 
a fire occurred in defendant’s warehouse, 
damaging plaintiff's goods. Neither plain- 
tiff nor Mr. Ingraham was informed of the 
limitation of sixty days on the insurance. 
Was there an implied agreement on the part 
of defendant to keep plaintiff's goods in- 
sured while in storage. 

The court thought that a fair and reason- 
able construction of the two letters of 
August 13 and August 18 justified the con- 
clusion that there was an implied agreement 
on the part of defendant to effect insurance 
upon plaintiff’s property and to notify plain- 
tiff of the term of such insurance or that 
it was about to expire. The storage was 
for an indefienite period, and plaintiff was 
justified in presuming that defendant had 
procured and kept the insurance in force. 
Having failed to keep the property insured 
while in his possession, defendant was liable 
to plaintiff for his breach of duty in the 
amount of the loss sustained. Judgment dis- 
missing the bill was reversed.—Routh v. 
Sanders, d. b. a. Sanders Transfer and Stor- 
age Company. Tennessee Court of Appeals, 
Middle Section, Nashville. October 26, 
1946. 6 CCH Fire Ann CasuALty CASEs 171. 

Judson Harwood, Bass, Berry & Sims, Nash- 
ville, Tenn., for Appellant. 


Ferriss C. Bailey, A. Lawson Davis, Nashville, 
Tenn., for Appellee. 
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Responsibility of Insurance Commissioners 


Henry Moser, President of the National Association of Independent Insurers, 
speaking at their second annual meeting in Chicago recently, declared, “Insur- 
ance Commissioners have a great responsibility. They will hereafter not only be 
answerable to their respective governors and legislatures, but, in a measure, to 


the Congress of the United States. 


The destiny of state insurance supervision 


will be theirs either to uphold or destroy.” 
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A QUESTION 
OF FEDERAL JURISDICTION 


(COLORADO) 


@ Death self-inflicted 
Declaration of nonliability 


The insurance company sought a decla- 
ration of its liability under an insurance 
contract that had been issued to the deceased 
insured. Contained in the policy was a 
supplemental agreement providing for double 
indemnity for accidental death resulting di- 
rectly and independently of all other causes 
through external, violent and accidental means, 
but specifically exempting from its coverage 
death resulting either directly or indirectly 
from self-destruction, whether sane or in- 
sane, or from bodily or mental infirmity or 
disease of any kind. The complaint alleged 
the death of the insured as a result of self- 
inflicted gunshot wounds by reason of his 


insanity, a risk specifically exempt from the 
coverage of the accidental death benefit 
provisions in the policy. 


Under the terms of the policy, the de- 
fendants cannot maintain an action for the 
accidental death benefits for more than three 
years from and after the commencement of 
this action. In the meantime, plaintiff is 
required to maintain a trust fund or reserve 
for the payment of the claims if and when 
they ever become due the defendants. The 
actual controversy exists between the parties 
involving the construction of the double 
indemnity features of the contract, and the 
prayer is for a declaration of nonliability 
under the accidental death benefit provisions 
of the policy. 


The trial court sustained a motion to dis- 
miss the action on the grounds that a sub- 
sequent action filed in the District Court o! 
the City and County of Denver by the de- 
fendant against the insurance company pre- 


‘wcaoecoveuvevacevenvcevvaseesevveaeaneetencnevoucevceacauevcesoasuveznvvenvacvevaegnocveneenseevereecvacugnnevranveneerveerenesnvenevaevuevonsessyrenevnveyyenvenveesevenezeensnvsnnseegnssgnevagintevveretns tc 


PAGE 868 


ILJ—NOVEMBER, 1946 





TN 


Page 

874 

. 874 

875 

h 
876 


876 
. 87 
877 


t 
. 878 


y 
879 


OU LLATHN At OneeanenA 


rom the 
benefit 


the de- 
for the 
an three 
ment of 
intiff is 
reserve 
d when 
s. The 
> parties 
double 
and the 
liability 
visions 


to dis- 
a sub- 
‘ourt of 
the de- 
ny pre- 


MM 
1946 


egumrnnnuvene vec enanonnn eae voeeanvor oo nononenevanngoa enccaaeesaeaticucaeaeceeetcooeoouacceegnenesesvotnenocentsseenet outa cna eceetauedUauuauuueeresdaadattottocoecaneceesavevavoecaeneernvganaavervaoourneseetsvvivuencqoeseaneveassnssvocccenavaneencssvocceesnecngnetvanavouaquavenenenatyy 


sented the same issues, and that since the 
issues in both cases are governed by the 
laws of the State of Colorado, it would be 
a “gratuitous interference” with the state 
court litigation to hear the issues presented 
in this case. 


In its opinion the United States Circuit 
Court of Appeals held that, “These facts 
seem to us to present a typical case for 
declaratory judgment procedure. . . . It is 
important also to note that the maintenance 
of this declaratory action does not amount 
to a usurpation of state court jurisdiction. 
There is no interference with the orderly 
and comprehensive disposition of pending 
state court litigation.” This cause was re- 
versed and remanded with directions to 
proceed in accordance with the views ex- 
pressed in the court’s opinion. Franklin 
Life- Insurance Company v. Johnson et al. 
United States Circuit Court of Appeals, 
Tenth District. September 20, 1946. 11 
CCH Lire Cases 1049. 

Lowell White, White and Holland, for Ap- 
pellant. 


Archibald A. Lee, Benjamin Griffith, for Ap- 
pellees. 


ALCOHOLISM—DISEASE, HABIT 


OR SELF-INFLICTED INJURY? 


(PENNSYLVANIA) 


e@ Total and permanent disability 
Self-inflicted injury exclusion 


A man drinks “to forget his poverty and 
remember his misery no more (Proverbs, 
31:7)—but whatever the motivation, he is 
consciously seeking a result, an effect which 
he knows liquor will produce for him. He 
intends the result.” Two life insurance poli- 
cies issued by defendant to the insured pro- 
vided for waiver of premiums and payment 
of monthly benefits should the insured be- 
come totally and permanently disabled. 
Total disability was defined as “any impair- 
ment of mind or body which continuously 
renders it impossible for the insured to 
follow a gainful occupation.” Benefits were 
not payable if disability was the result of 
self-inflicted injury. The insured was a 
chronic alcoholic. There was a fundamental 
difference of opinion among the experts as 
to whether chronic alcoholism was a disease 
or a habit and self-inflicted injury. The 
physicians agreed that there was no material 


impairment of the insured’s body as the 
result of drink, but they differed as to the 
impairment of his mind. One physician 
testified that the condition is produced by 
voluntary action and is, therefore, self- 
inflicted and that while the will is impaired 
“during the time that he is under the in- 
fluence of alcohol, . . . his mind can be 
brought back without alcohol to function 
normally.” 


Opined the Court: “All men, especially 
drink addicts, know only too well the bane- 
ful and inevitable consequences of intem- 
perate and unrestrained indulgence in drink. 
Stress has been laid upon the evidence in 
this record of parental warnings. But with- 
out them, this insured, an intelligent man 
with wide experience as a lawyer, knew 
what all men have known from the begin- 
ning. In spite of it, he continued to drink; 
he sought regularly the effects of liquor, 
and now that liquor has produced the ulti- 
mate result it must be said that the final 
outcome was of his own choosing. His 
drinking was intentional and, since he could 
forecast the ensuing harm, it was wanton 
and self-inflicted.” Judgment for the in- 
surer was afirmed.—Lynch v. Mutual Life 
Insurance Company of New York. Penn- 
sylvania Superior Court. Filed October 2, 
1946. 11 CCH Lire Cases 1059. 

George F. Taylor, Alter, Wright & Barron, 


2200 First National Bank Bldg., Pittsburgh, Pa., 
for Appellant. 


William E. Eckert, Smith, Buchanan & Inger- 
soll, 1025 Union Trust Bldg., Pittsburgh, Pa., 
for Appellee, 


BURNING THE CANDLE 


(KENTUCKY) 
@ Validity of change of beneficiary. 
Mental capacity of insured 
Undue influence of consort 


What manner of man existed in the person 
of Dr. Sloan, physician, who performed the 
principal role in the drama under the scru- 
tiny of the court? Exploring the threads 
of this closed and broken life, the court 
found a Dr. Jekyl and Mr. Hyde. He mar- 
ried and subsequently separated from three 
women. Eventually he began a consortium 
with plaintiff in a Cincinnati hotel under 
an assumed name. The consortium was 
later continued in Kentucky with ostensible 
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representation to the public that Dr. Sloan 
and plaintiff were man and wife. A lover 
of quantities of wine, women and song, Dr. 
Sloan spent his money freely, contracted 
a venereal disease, and at last became a 
physical wreck through a disability known 
as cirrhosis of the liver and its attending 
complications. Death overtook the doctor 
at the age of forty-four years. During the 
course of his career, he became the father 
of two children, one by the first wife and 
one by the second wife. On the other side 
of the picture, the doctor was a skillful 
physician, a generous man, a recipient of 
the firm confidence of many patients, and 
he was a father of undoubted devotion to 
his two children and their welfare. 


Prior to his death the doctor executed 
a change of beneficiary from his son to his 
consort. The son contested the validity of 
the change, contending that it was the result 
of undue influence on the part of the con- 
sort and that his father was without the 
mental capacity to effect a valid change. 
Although the doctor indicated by his gen- 
eral conduct that he was not as emotionally 
stable as a magistrate or the corner grocery- 
man or the pastor of a neighborhood church, 
there was no evidence showing any circum- 
stance of mental deficiency at the exact time 
of the occasion of the execution of the in- 
formal change clause. He first expressed 
his intention of changing part of his insur- 
ance at least thirty days before the execution 
of the informal change clause in the pres- 
ence of disinterested witnesses and entirely 
outside the presence of his consort. There 
was nothing to indicate that the consort 
pushed him into his apparently deliberate 
act. The change clause was not executed 
in great haste nor was it done in cloistered 
secrecy. The doctor, the consort, the doc- 
tor’s mother and two entirely disinterested 
persons were present. All rational people 
have the right to dispose of their worldly 
goods according to their own personal de- 
sires. This right extends to the aged, the 
infirm, the forgetful and the queer. Opined 
the court: “Dr. Sloan must be considered 
in the light of just what he appears to have 
been, a person of self-will, but not a person 
of self control or self contentment. He was 
always intelligent, yet he was frequently 
foolish in the general conduct of his life. 
He evidently burned the candle of life at 
both ends and then nonchalantly blew the 


last wisp of lingering smoke into a bold 
defiance of serious and sober convention 

It is impossible to commend his con- 
duct, but it is imperative to endorse his 
mentality, his medical skill and his business 
acumen. He was the adequate author of 
his personal affairs, including the execution 
of his will and the designation of his insur- 
ance beneficiaries, and the courts are not 
allowed to erase one single letter of the 
structural design of these documents that 
came out of the plans and blueprints of the 
doctor’s own rationalism.” Judgment for 


the son was reversed.—Sloan v. Sloan et al.; 
Sloan’s Exr., etc., et al. v. Sloan et al. Ken- 
October 8, 1946, 


tucky Court of Appeals. 
12 CCH Lire Cases 21. 
Frank V. Benton, Frank V, Benton, Jr., Harry 


J. Luedeke, John W. Heuver, Newport, Ky., 
for Appellants. 


Louis E. Arnold, Cincinnati, Ohio, Barbour 
& Bassman, Daniel W. Davies, Lorimer Scott, 
Newport, Ky., for Appellees. 


CHANGE OF BENEFICIARY 
NOTICE MISFILED 


(CALIFORNIA) 


@ National Service life insurance 
Document sent to War Department 


The insured had nuptial plans. He was 
going to do things according to Hoyle, in- 
cluding changing his beneficiary under his 
two National Service life insurance policies 
from his father to his prospective wife. 
Accordingly, he executed a document headed 
“Designation or Change in Address of Bene- 
ficiary.” When the widow brought suit to 
recover the proceeds, the government claimed 
that the statement filed by the deceased did 
not mention insurance, that there was noth- 
ing on the form from which it might be 
inferred that it was intended for the use of 
the Veterans Administration or that its pur- 
pose was to effect a change of beneficiary. 


“It is rather a strange position for the 
government to take,” admonished the court, 
“that a widow of a soldier killed in line 
of duty should be denied the benefits of 
a policy of insurance issued by the govern- 
ment because the instrument designating 
the wife as beneficiary happened to be in 
the files of the War Department instead of 
in the files of the Veterans Administration. 
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_,. The instrument speaks for itself and 
requires no oral explanation of its meaning. 
It was not necessary to address the instru- 
ment to the Veterans Administration.” 
Judgment for the widow was affirmed.— 
Van Doren v. United States of- America 
et al. United States District Court, South- 
ern District of California, Central Division. 
October 4, 1946. 12 CCH Lire Cases 11. 


John L. Mace, Los Angeles, Cal., for Plaintiff. 


James M. Carter, U. S. Atty., Ronald Walker, 
Asst, U. S. Atty., for Defendants. 


CONSTITUTIONALITY 
OF ABANDONED PROPERTY LAW 


(NEW YORK) 


e@ Unclaimed life insurance funds, turn- 
over 
Application to foreign insurers 

Five life insurance companies, incorpo- 
rated in foreign states, but doing business 
in New York pursuant to licenses, sought 
a declaratory judgment that Article 7 of 
the New York Abandoned Property Law, 
which directed a turnover to the state of 
abandoned claims upon insurance policies 
issued by them on the lives of New York 
residents, was unconstitutional as applied 
to them. The business of plaintiffs is con- 
ducted from their home offices, located in 
the states of their incorporation, where their 
officers, records and securities are situated. 
Applications for policies are obtained by 
agents and sent to the home offices for 
consideration, and if approved, the policies 
are written at the home offices and sent 
to the agents for delivery to the applicants. 
Premiums are payable at the home offices, 
or, if paid to agents, are forwarded to the 
home offices. Notices as to premiums, 
policy loans, interest, and lapses are mailed 
from the home offices. Loans on policies 
are made at the home offices, and claims 
under policies must be made at the home 
offices. Policies issued by plaintiffs upon 
the lives of persons who appear to reside 
in New York frequently are delivered and 
the premiums paid in some other state, 
and every year thousands of persons holding 
policies issued by plaintiffs have changed 
their residences from one state to another. 
In the light of these facts, plaintiffs argued 


that- the legislature of New York had no 
jurisdiction or power to direct a turnover 
to the state of abandoned claims upon in- 
surance policies issued by them on the lives 
of New York residents. 


“The determination of the situs of intan- 
gibles depends on a common sense appraisal 
of the requirements of justice and conven- 
ience in the particular situation involved.” 
Applying this test, the court found that the 
criterion for determining situs contained in 
the Abandoned Property Law, namely, the 
residence of the insured, was not one which 
satisfied the requirements of justice and 
convenience. The primary domicile of the 
debtor (the state of incorporation of the 
insurance company), the domicile of the cred- 
itor (the person entitled to the proceeds of 
the policy), the place where the contract 
of insurance was made, the physical location 
of the policy itself, and the place where 
the contract embodied in the policy was 
to be performed—these were all ignored in 
the statute. “Asa practical matter, hardship 
would be likely to result to the foreign in- 
surers if they were obliged to yield to New 
York as to such policies. Compliance with 
the New York statute might well subject 
such foreign companies to double liability, 
complete or partial. Other states with better 
rights to exercise jurisdiction may pass 
similar statutes, and it- would be no defense 
to the companies . . . that they had com- 
plied with the laws of New York, whose 
claim to jurisdiction rested solely on the 
insured’s residence there.” Indeed, it was 
pointed out that Michigan, Pennsylvania and 
Kentucky had already enacted similar stat- 
utes and that the legislatures of other states 
are contemplating analogous action. Since 
nearly all life insurance companies do busi- 
ness in many states, and since many do 
business in almost every state, the court could 
foresee only chaos if every state in which 
the companies did business could claim the 
right to custody of the amount of every 
abandoned policy ever issued by them any- 
where. The statute was clearly invalid in- 
sofar as it purported to apply to policies 
written outside of the state by foreign com- 
panies, but was constitutional insofar as it 
attempted to legislate with respect to claims 
on policies written by domestic branches 
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or agencies of foreign life insurance com- 
panies in New York on the lives of residents 
of New York.—Connecticut Mutual Life 
Ins. Co. et al. v. Moore. New York Su- 
preme Court, Special Term. October 2, 
1946. 12 CCH Lire Cases 26. 


“DEAR POLICYHOLDER" 


(CALIFORNIA) 


© Waiver of forfeiture 
Acceptance of late premiums 
Correspondence after death 


The books of the insurer showed that the 
premiums had only been paid on the due 
date three times, and the rest of the time 
the payments had been made from three 
to twenty days late. Except in one instance 
no application for rinstatement of the policy 
was requested, and no notice of forfeiture 
nor a requirement of prompt payment of 
premiums was given. The insured was 
killed in an automobile accident on July 2, 
1942, and defendant maintained that the 
policy had lapsed on July 1, 1942. Defend- 
ant did not even learn of the insured’s death 
until early in September, 1942. Two letters 
from the insurance company were found 
among the insured’s effects. One dated July 
17, 1942, said: “Until you pay the premium 
that was due the first of this month, your 
policy with us cannot give you the protec- 
tion you need .. . Just sign the enclosed 
reinstatement slip and return it with the 
premium shown.” A second letter, dated 
July 31, 1942, contained a “SPECIAL 
Application for Reinstatement” slip, which 
had printed on the back an offer to extend 
the insurance four months instead of the 
usual three if the premium was paid in 
a certain length of time. 


Ruled the court: “It is clear from these 
letters that defendant did not regard the 
policy forfeited and cancelled and all rights 
under it terminated by reason of the failure 
to pay the premium due on July 1, 1942. 
The salutation, “Dear Policyholder” is sig- 
nificant.” Judgment for the insured was 
affirmed.—Lincke v. Mutual Benefit Health 
and Accident Association. California Dis- 
trict Court of Appeal, Fourth District. Sep- 
tember 24, 1946. 12 CCH Lure Cases 7. 


J. Edward Haley, for Appellant. 
George R. Maury, for Respondent. 
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DISPENSING WITH BENEFICIARY 


(NEW JERSEY) 


@ Insurer’s suit for cancellation 
Beneficiary not joined prior to incon- 
testable deadline 
Indispensable parties 


Is the beneficiary an indispensable party 
to a suit brought by the insurance company 
against the insured for cancellation of the 
policy on the ground of false answers in 
the application and for such other relief 
as might be just? The insured asserted that 
the beneficiary was an indispensable party 
defendant and that since she was not brought 
in within the time limit prescribed in the 
incontestability clause, the insurer’s action 
must fall. 


The court did not find the solution to 
this problem an easy one. There was a 
dearth of authority. There were cases to 
the effect that the beneficiary had a vested 
interest in the policy, and there were cases 
to the effect that this right was in effect 
a secondary right, dependent upon the 
validity of the policy. But nowhere was 
there a case flatly holding one way or the 
other that a complaint such as plaintiff's 
was either good or bad for nonjoinder. The 
nearest approach to it was found in a New 
Jersey case (Metropolitan Life Insurance Co. 
v. Lodziniski, 122 N. J. Eq. 404, 194 A. 79) 
where a defective suit was instituted seeking 
the cancellation of a policy close to the 
deadline of time as provided in the incon- 
testability clause. Process was issued in 
advance of the filing of the bill, and it was 
held that this was a technical irregularity 
which was waived by the appearance. 


It was the considered opinion of the court 
that the instant suit was instituted in time 
and that amendments might be permitted 
to bring in additional defendants. The re- 
quirements of the incontestability clause had 
been met, and it was not necessary that the 
beneficiary be brought in when the suit was 
first commenced. While it is true that the 
beneficiary may have a vested right under 
the policy that right is subject to being 
divested by the voiding of the policy on 
which it is founded. Defendant’s motion 
to dismiss was denied.—Manhattan Life 
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Insurance Company v. Manger et al. United 
States District Court, District of New Jersey. 
June 28, 1946. 11.CCH Lire Cases 1057. 

McCarter, English & Studer, 13 Commerce St., 
Newark, N. J., for Plaintiff. 


David Conn, 115 Market St., Paterson, N. J., 
for Defendants. 


HANDWRITING ON THE WALL 


(KENTUCKY) 
@ Misrepresentations in application 
Health, prior medical treatment 
Materiality 


Paralysis killed the insured within three 
months of her application. Could this estab- 
lished fact be reconciled with an application 
blank which stated that the applicant was 
in good health, had not consulted or been 
attended by a physician during the past five 
years, had no physical impairment, and had 
not had any disease, illness or disability 
not mentioned? The application was exe- 
cuted on September 14, 1944. Six times 
during June and July of 1944, the insured 
had been treated by her physician for illness 
which he thought was associated with 
menopause, and twenty times during Au- 
gust, September and October of 1944, the 
insured had been treated by a chiropractor 
for a paralysis that affected her right arm 
and right side of her face and tongue. In 
fact, one of the treatments of the chiro- 
practor was given on the very day of the 
insured’s application. One of the insured’s 
neighbors threw further light upon the sub- 
ject when she testified that the insured had 
symptoms of a form of paralysis in the 
spring and summer of 1944, which symp- 
toms were manifested by loss of power of 
speech, drawing of facial muscles, loss of 
use of her arm, jerkiness and nervousness. 
This neighbor had been called upon to go 
over and help dress the insured for one of 
her trips to the chiropractor. 


“Paralysis is a pronounced manifestation 
of some serious physical malady. It is not 
an index of good health. On the contrary, 
it is an evil handwriting on the wall 
that loudly condemns the state of one’s 
physical health.” The court was unable to 
understand how the insured’s health could 
possibly have been considered good at or 
about the time of the policy application. 
Defendant’s medical director stated that it 


is the common practice of insurance un- 
derwriters not to accept for insurance 
protection applicants suffering from bulbar 
paralysis or having symptoms which may 
indicate the presence of such disease. Since 
both the falsity and the materiality of the 
representations were undisputed facts, there 
was no issue to submit to the jury, and 
the trial court should have directed a verdict 
for the insurer. Judgment for the benefi- 
ciary was reversed.—Maccabees v. Covert. 
Kentucky Court of Appeals. April 30, 1946. 
11 CCH Lire Cases 1027. 


Jay W. Harlan, Danville, Ky., for Appellant. 
C. E, Rankin, Harrodsburg, Ky., for Appellee. 


INCONSEQUENTIAL ADVICE 


(INDIANA) 


e Total and permanent disability 
Post-accident advisory services 


The policy issued to James Morgan, “by 
occupation an Office Clerk—Office Duties 
Only,” provided for weekly payments of $20 
in the event of permanent and total disabil- 
ity arising out of an accident. Morgan was 
employed by a dairy company as a branch 
office manager. His duties consisted of 
making reports, doing the banking, calling 
on wholesale customers, soliciting retail 
customers, going out with the drivers and 
checking their routes, money and books, 
hiring employees, and going to the post 
office. One fine September day while Mor- 
gan was checking milk in storage, he lifted 
a case weighing about seventy pounds, 
slipped on the wet floor and wrenched his 
back. The resulting back injury is the 
source of his claim for permanent and total 
disability benefits. Morgan consulted a 
local doctor, who prescribed rest and heat 
treatment. He did not return to the com- 
pany’s office until December 28, 1942. 
Thereafter, until August 1, 1943, he went 
to the office two or three times a week, 
remaining from ten minutes to one hour. 
While there he performed some duties of 
an advisory nature, and it is this service 
that the insurance company contends nega- 
tives a holding of total and continuous dis- 
ability. 


Said the court: “We are not impressed 
with the substantiality of the services ren- 
dered in these ten minutes or hourly visits 
two or three times a week. In comparison 
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with the numerous duties of divers char- 
acter theretofore performed by the insured, 
the post-accident services were inconse- 
quential, and insured should not be penal- 
ized for having made the effort by denial 
of recovery.” The trial court granted 
recovery to the date of judgment. The 
appellate court modified the judgment to 
permit recovery only to the date of com- 
mencement of the suit, and as modified, the 
judgment for the insured was affirmed.— 
Morgan v. Aetna Life Insurance Company. 
United States Circuit Court of Appeals, 
Seventh Circuit. October 25, 1946. 12 CCH 
Lire Cases 40. 

T. Ralph Aslop, H. B. Aikman, for Plaintiff, 
Appellee. 


Fred P. Bamberger, Edmund F. Ortmeyer, 
William P. Foreman, for Defendant, Appellant. 


INSPECTION ONLY 


(NEW YORK) 
© Delivery of policy 
Agent’s failure to obtain inspection 
receipt 
Death of interested party 


Several thousands of circulars to pros- 
pects for life insurance went down the mail 
chute. Dr, John Lata, a dentist, responded 
to one of them, and accordingly, defendant’s 
general agent, Mr. Jeckel, called on Dr. 
Lata at his office. After some discussion 
Dr. Lata signed part one of an application 
for a retirement income policy in the 
amount of $10,000, payable in the event of 
his death to plaintiff. Jeckel suggested to 
Dr. Lata that he pay the first premium at 
that time so that the insurance coverage 
would take effect immediately, but Dr. Lata 
explained that he had also applied to the 
Metropolitan Life Insurance Company for 
a policy of life insurance and would pur- 
chase one and reject the other, and that he 
did not wish to pay any premium until he 
had had an opportunity to compare the two 
policies. Thereafter Jeckel received the 
policy from the home office and took it to 
Dr. Lata, who stated that he was not ready 
to accept any policy at that time, but would 
like to look it over and compare it with 
the Metropolitan policy for which he had 
applied, and that he would communicate 
with Jeckel after January 1. 1945. Jeckel 
thereupon left the policy with Dr. Lata, but 
did not take a receipt for the policy in 


accordance with a rule contained in an in- 
struction book issued to Jeckel by defend- 
ant, which rule provided that except in 
cases where the premium had been paid an 
additional receipt therefor issued, agents 
must not deliver a policy unless the insured 
is in good health and pays the premium 
upon delivery, provided, however, that a 
policy may be left for examination if an 
examination receipt on the company’s form 
is taken. On January 2 or 3, 1945, Jeckel 
made an appointment by telephone with 
Dr. Lata to call on him on January 8 at 
9 A. M. According to Jeckel, Dr. Lata told 
him in the telephone conversation that he 
thought “he had bitten off more than he 
could swallow”, that the annual premium 
was more than he could afford, but that 
he might decide to take a straight life policy 
in a smaller amount instead of the retire- 
ment income policy and would like to dis- 
cuss the matter with Jeckel. Mr. Jeckel 
kept the appointment, but after waiting an 
hour made his exit. On telephoning to Dr 
Lata’s office that afternoon, Jeckel was 
informed that Dr. Lata was dead. 


Concluded the court: “It seems reason- 
ably certain from the record before me that 
notwithstanding the rule of the company, 
the policy was delivered for inspection.” 
Defendant’s motion to dismiss was granted. 
—Lata v. New England Mutual Life Insur- 
ance Company. United States District 
Court, Southern District of New York. 
September 23, 1946. 12 CCH Lire Cases 1. 

Angelo V. Rubino, 60 Broad St., New York, 
N. Y., for Plaintiff. 


Baldwin, Todd & Lefferts, 120 Broadway, New 
York, N. Y., for Defendant. 


LEAP ON ELEVATOR 


(MICHIGAN) 
@ Cause of death 


Accident or suicide 


There was no outcry of any kind, but a 
noise distracted an employee on the first 
floor. Glancing up, he saw a body come 
tumbling out of the elevator shaft and over 
the bar, landing right at his feet. One leg 
extended inside the shaft. The employee 
yelled to the operator to stop the elevator 
at once and immediately took the injured 
person to the first aid room. ne injured 
person was a nineteen-year-old youth em- 
ployed by the paper company. A severe 
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head injury sustained in his fall caused his 
death. He did not regain consciousness. 
The youth was insured under a policy in- 
demnifying him against loss of life resulting 
directly and independently of all other 
causes from bodily injuries sustained through 
purely accidental means. Suicide, sane or 
insane, Was not covered. The burden of 
proving that the insured’s death resulted 
from purely accidental means rested on 
plaintiffs. There were few facts available. 
The insured had gone to work in the morn- 
ing and had changed his clothes in the 
dressing room provided for that purpose. 
Then he leaped from the floor where he 
was at the time to a moving freight elevator 
that was descending and had passed the 
floor by approximately two and one-half 
feet. The operator saw the insured jump 
down on the elevator, but his attention was 
immediately diverted elsewhere, and he was 
not aware that any mishap had occurred 
until the other employee called to him. 

Suicide or accident? The insurer claimed 
that because the insured voluntarily jumped 
down upon the elevator his subsequent in- 
jury and death could not be said to have 
resulted from accidental means. The court 
could not agree. “It does not follow as a 
matter of law that he intended or designed 
the ultimate consequences of his action.” 
Contributory negligence was no bar to re- 
covery. The trial court properly submitted 
to the jury the question whether plaintiffs 
sustained the burden of proving that death 
resulted through purely accidental means. 
Judgment for plaintiffs was affirmed.— 
Turner et al. v. Mutual Benefit Health & 
Accident Association. Michigan Supreme 
Court. Filed October 7, 1946. 12 CCH Lire 
Cases 14, 

Mason, Stratton, Kent & Wise, 1102 American 
National Bank Bldg., Kalamazoo 4, Mich., for 
Plaintiffs, Appellees. 

Clifford M. Toohy, 1903 Dime Bldg.. Detroit 
26, Mich., Frost & Ford, 1015 American Na- 


tional Bank Bldg., Kalamazoo 4, Mich., for 
Defendant, Appellant. 


PREMATURE CANCELLATION 
(OHIO) 


© Group Insurance certificate 
Prior to three months’ period 
Effectiveness of notice 


Plaintiff's husband was employed by the 
Columbus Metal Products, Inc., until Jan- 


uary 15, 1944, after which time he was 
totally disabled and unable to work. His 
death occurred on August 21, 1944. On 
April 3, 1944, the Columbus Metal Products, 
Inc., notified the insurance company that 
the insurance on plaintiff’s husband was 
terminated. Defendant contended that by 
reason of this notice the contract of insur- 
ance was not in force on the date of the 
insured’s death, whereas plaintiff contends 
that the notice was ineffectual to terminate 
the contract of insurance according to the 
policy terms. The court scrutinized the 
master policy and found that it provided 
that “in a case where at the time of such 
termination the employee shall be wholly 
disabled and prevented by bodily injury or 
disease from engaging in any occupation or 
employment for wages or profit 
the insurance will remain in force as to 
such employee during the continuance of 
such disability and while this policy shall 
remain in force until the employer shall 
notify the company to terminate the insur- 
ance as to such employee... .” The certifi- 
cate issued to the insured provided that in 
the event of total and permanent disability, 
the insurance would remain in force dur- 
ing the continuance of disability for a period 
of three months from the date upon which 
the employee ceased to work and thereafter 
until the employer notified the insurance 
company to terminate the insurance as to 
such employee. 


Did the notice, given prior to the expira- 
tion of the three months’ period, effectually 
terminate the insurance? The court was 
sure that it did. The fact that the notice 
fixed a shorter period than that prescribed 
in the policy did not invalidate it as a notice 
of termination of insurance to become effec- 
tive at the expiration of the prescribed time. 
Neither the master policy nor the certificate 
required that notice be given to the insured, 
and the employer was under no obligation 
to do so. Judgment for defendants was 
affrmed.—Huston v. The Travelers Insur- 
ance Company. Ohio Court of Appeals. 
Franklin County. October 22, 1946, 12 
CCH Lire Cases 50. 

Carl H. Valentine, 150 E. Broad St., Colum- 
bus 15, Ohio, for Plaintiff, Appellant. 


H. B. Arnold, Jr., Wright, Harlor, Purpus, 
Morris & Arnold, 17 High St., Columbus 15, 
Ohio, for Defendant, Appellee. 
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PREMIUM CHECK 
DEPOSITED AFTER DEATH 


(TENNESSEE) 


@ Oral contract 
Waiver of right to deny 


Eight days after the insured was killed 
defendant association deposited his check 
representing the first premium payment on 
a policy. Did the deposit of the check estop 
defendant from denying the existence of an 
oral contract? The agent took the written 
application of the decedent on February 21, 
1942. The application provided that the 
policy would not become effective until the 
application was approved by defendant. 
The decedent paid the first premium by check 
at the time of the application, and the agent 
issued a receipt therefor, which stated that 
the money would be refunded in the event 
of rejection of the application. Thereafter 
the application and check were sent to the 
home office. The check went to the office 
of defendant’s cashier and the application 
to the office of the chief medical examiner. 
The chief medical examiner required a 
medical examination and so advised de- 
fendant’s General Secretary-Treasurer on 
March 2, 1942. Had the application been 
approved the insurance would have been in 
force as of March 1, 1942. Upon receipt of 
this notice from the chief medical examiner, 
the General Secretary-Treasurer of defend- 
ant notified the local agent of defendant, by 
letter dated March 2, 1942, that a medical 
examination of the applicant was required 
and directed the agent to arrange for the 
examination. The applicant had been killed 
in a railroad accident on March 1, 1942, and 
the request for a medical examination, 
therefore, was ignored. Defendant was not 
notified until March 23, 1942, that the appli- 
cant had been killed on March 1. 


Ruled the court: “Under these facts de- 
fendant did not waive its right to deny the 
alleged oral contract, nor was it estopped 
to deny liability under the alleged contract. 
Defendant could not waive its rights with- 
out full knowledge of the facts. Cashing 
the check according to the usual custom of 
business, with no knowledge of the prior 
death of L. W. Arnold, could in no sense 
be a waiver of defendant’s right to claim 
that no contract of insurance existed at 
the time of the death of L. W. Arnold. This 


is especially true when defendant promptly 
denied liability and refunded the premium 
when it learned of his death.” Judgment 
for defendant was affirmed.—Tennessee 
Court of Appeals, Middle Section, Nash- 
ville. Filed October 26, 1946. 12 CCH Lire 
Cases 45, 

Joe Brown Cummings, R. C. Boyce, Nashville, 
Tenn., for Appellant. 


Garland S. Moore, Albert Ewing, Jr., Nash- 
ville, Tenn., for Appellee. 


RESPIRATORY COLLAPSE 
INDUCED BY MORPHINE 


(OKLAHOMA) 


e@ Kidney stone treatment 
Death from pneumonia 
Accidental means v. accidental result 
of intended means 


A 2:00 A. M. call summoned the doctor 
to the insured’s bedside. He was writhing 
in agony, the result of a severe kidney stone 
attack. For two hours the doctor adminis- 
tered four one-fourth grain injections of 
morphine sulphate at thirty-minute inter- 
vals. The nurse was instructed to give 
further injections at three-hour intervals if 
the patient continued to suffer pain. The 
insured’s suffering continued in all its in- 
tensity, and at 9:00 A. M., the nurse gave 
him another one-fourth grain morphine 
sulphate injection. One hour later the in- 
sured was in shock, his respiration having 
dropped to eight per minute. His pulse was 
down to forty-eight. A complete suspension 
of respiration followed. The doctor was 
recalled, and a pulmotor was used until 
normal breathing and pulse rate were re- 
stored. Two days later the patient was ad- 
mitted to the hospital, where he died from 
pneumonia, the direct result of the respiratory 
collapse. Under the insured’s policies, 
double indemnity was payable if death re- 
sulted “directly and independently of all 
other causes from bodily injury effected 
solely through external, violent and acci- 
dental cause... .” The insurance company 
refused to pay double indemnity, contending 
that an accidental result of an intended 
means does not constitute an accident under 
the double indemnity provisions of the 
policies. 





The hypodermic injections of morphine 
sulphate were in accord with the usual and 
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accepted practice of the medical profession 
and were not an excessive dosage. Entire 
collapse of the respiratory center is regard- 
ed as only a remote possibility and one that 
is not to be expected. Death, then, was the 
unexpected result of intended means. The 
policies were Kansas contracts, and in Kan- 
sas the courts make no distinction between 
accidental means and the accidental re- 
sult of intended means. Quoth the Kansas 
Supreme Court on this subject: “ ‘The at- 
tempted distinction between accidental re- 
sults and accidental means will plunge this 
branch of law into a Serbonian Bog.’” 
Judgment for the beneficiary was affirmed. 
—New York Insurance Company v. Cooper. 
United States Circuit Court of Appeals, 
Tenth Circuit. October 26, 1946. 12 CCH 
Lire CASES 43, 

William H. Martin, Will F. Tucker, for Ap- 
pellant. 


Garrett Logan, Villard Martin, Virgil Hicks, 
for Appellee. 


TWO MOURNING WIVES 


(NEW YORK) 


e War risk insurance 
Statute of limitations 
“Enemy occupied territory” exception 


Merchant seamen, it is said, have a girl 
in every port. Laurids Nilsen Sorensen, 
master of the S. S. Pillory, was no excep- 
tion. At some time during his globe trot- 
ting he married a second wife without the 
formality of divorcing his first beloved. And 
that was his fatal mistake! Early in June, 
1944, the S. S. Pillory was torpedoed and 
sunk by enemy action. Sorensen left two 
mourning widows, one in the United States 
and another at Fano, Kingdom of Den- 
mark. Wife number two received quite a 
blow when she attempted to collect the 
proceeds of a war risk insurance policy is- 
sued by the United States to merchant sea- 
men. There was something rotten in 
Denmark! But wife number two had an 
ace up her sleeve. She found out that under 
the Suits in Admiralty Act, the United 
States could only be sued thereunder if the 
action was brought within two years. Poor 
wife number one in Denmark had been un- 
der the Nazi heel of occupation for over two 
years, but a savings clause in the war risk 
policy provided that “The time during 
which a person, other than the insured, is in 


enemy occupied territory shall be excluded 
from the two year period as aforesaid.” 
Vigorously contésting wife number one’s 
petition to intervene, wife number two as- 
serted that the claim is barred by the two- 
year statute of limitations and that since the 
Suits in Admiralty Act created a right 
which was non-existent, such a specification 
of time for bringing suit is not a limitation 
of the remedy, but a condition on the right 
itself. 


The court could not agree. Were the 
strict rule urged by wife number two ap- 
plied, numerous legitimate claims would 
have been extinguished because the claim- 
ants were residents in territories seized by 
the enemy or were detained therein. “As a 
matter of policy it is more in the interests 
of justice to allow an intervention than to 
exclude somebody whose right might be 
permanently impaired. . If this claim is 
without merit, it will be readily discerned 
when the entire matter is laid open. If 
there is merit in the claim, then a valuable 
right has been preserved. This is more in 
keeping with our traditions of giving each 
litigant his day in court.”—Sorensen v. 
United States of America. United States 
District Court, Sduthern District of New 
York. September 4, 1946. 12 CCH Lire 
Cases 4. 

Rolnick & Asofsky, 11 Broadway, New York 4. 
N. Y., for Libellant. 


John F. X. McGohey, U. S. Atty., 45 Broad- 
way, New York 4, N. Y., for Respondent. 


WHEN A LEG IS “LOST” 


(LOUISIANA) 


e Accident insurance 
“Loss” occurring after thirty-day 
period construed 


For two months the venerable doctors 
worked to save the insured’s leg. As a re- 
sult of an accident, he had suffered a com- 
pound comminuted fracture of the tibia 
and fibula and upper third of the femur, 
with severe lacerations of tissue of the right 
leg. Amputation of the member at the up- 
per third of the thigh took place nine weeks 
later. The insurance company denied lia- 
bility under a policy issued to plaintiff on the 
ground that the policy provided that no pay- 
ment would be made unless the loss of a 
member should occur within thirty days 
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from the date of the accident. The particu- 
lar provision in question read as follows: 
“No sum shall be payable for the loss of 
any member except for total and perma- 
nent severance at or above the ankle or 
wrist joint or joints, nor for loss of sight of 
eye or eyes, unless there shal] be total and 
irrevocable loss of the entire sight thereof. 
Not more than One Thousand Dollars shall 
be payable for any accident and upon pay- 
ment of any loss, the policy shall be can- 
celled as of the time of such accident. No 
payment will be made hereunder, unless 
death or the loss of the member or members 
or eyesight occurs within thirty days from 
the date of accident. It was plaintiff's con- 


tention that the provision did not make pay- 
ment dependent upon amputation within 
thirty days from the date of the accident, 
while defendant would construe the terms 
“loss” and “total and permanent severance” 
as being synonymous. 


The court discerned no ambiguity. The 
provision itself clearly defined the interpre- 
tation placed by the insurer on the meaning 
of the word “loss.” It did not restrict the 
meaning of the “loss” of a member to am- 
putation, but simply restricted liability for 
payment for the loss of a member to those 
cases in which such loss had been evidenced 
by amputation. Nor did the policy require 
that amputation, total and permanent sev- 
erance, take place within thirty days, but 
simply that the “loss” of the member shall 
occur within thirty days from the date of 
the accident. “The insured, under the terms 
of the policy under examination, cannot be 
penalized simply because his physicians at- 
tempted to prevent the necessity for ampu- 
tation of his leg. The leg was “lost” from 
and after the accident and the fact 
that the amputation was made after the ex- 
piration of this period is of no importance. 
Judgment for the insurer was reversed.— 
Westenhover v. Life & Casualty Insurance 
Company of Tennessee. Louisiana Court of 
Appeal, Second Circuit. June 20, 1946. Re- 
hearing denied, July 3, 1946. Certiorari 
denied, October 10, 1946, 12 CCH Lire 
Cases 35, 

Browne & Browne, G. M. Bodenheimer, Jr., 
Shreveport, La., for Plaintiff, Appellant. 


C. F. Currier, Shreveport, La., for Defendant, 
Appellee. 


OTHER INSURANCE 
KNOWN TO AGENT 


(NORTH CAROLINA) 


® Voidance of policy 
Misrepresentation in application 
Waiver 


Although there was a prior policy in ex. 
istence on his life, the insured, in his ap. 
plication for a second policy, answered in 
the negative a question with reference to 
other insurance with defendant. However, 
he told the agent that there was another 
policy on his life in the company in which 
his estranged wife was beneficiary and asked 
him to have it canceled, which the agent 
promised to do. Defendant continued to 
collect premiums on both policies down to 
the date of the insured’s death, but refused 
payment on the second policy on the ground 
that it contained a clause that the policy 
would be void if a previous policy had been 
issued on the life of the insured, unless the 
number of the prior policy was endorsed 
on the second policy with a waiver signed 
by an officer of the company, it being ex- 
pressly agreed that in the absence of said 
endorsement the company would not be 
held to have known of the existence of a 
prior policy, and that the issue of the policy 
would not be deemed a waiver of the con- 
dition. There was no such endorsement on 
the policy in controversy. 


Said the court: “The majority of decided 
cases adopt the view that where the insurer 
is affected witheknowledge of the existence 
of the prior policy, either the issue of the 
second policy or the continued acceptance, 
with such knowledge, of premiums paid 
thereupon, will work an estoppel or con- 
stitute a waiver of the condition. What we 
regard as the best considered cases also hold 
that, notwithstanding the stipulation to the 
contrary, knowledge of the prior existing 
policy may be inferred from the fact that 
both policies are issued by the same com- 
pany and upon the same life. Some cases 
hold that knowledge to the agent soliciting 
the insurance or receiving the application 
will not be imputed to the insurer unless the 
information is given to an agent clothed 
with authority to make the waiver. . The 
contrary view has been adopted in this state. 

The equities of fair dealing will not 
permit an insurer knowingly to collect 
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premiums on a void policy, thereby induc- 
ing the holder to believe he is protected by 
yalid insurance.” Judgment for plaintiff 
was afirmed.—Hicks, etc. v. Home Security 
Life Insurance Company. North Carolina 
Supreme Court. October 19, 1946, 12 CCH 
Lire CASES 62. 

R. E. Whitehurse, George B. Riddle, Jr., for 
Defendant, Appellant. 

Charles L. Abernethy, Jr., for Plaintiff, Ap- 
pellee. 


WIFE’S REFUSAL 
TO SURRENDER POLICY 


(NEBRASKA) 


e Rival claims to proceeds 
Validity of change of beneficiary 


While the insured was seriously ill in the 
hospital with tuberculosis, his wife sued him 
for divorce and thereafter secured a decree 
of divorce and an order restraining him 
from going into the home. The policy of 
insurance on his life and in which she was 
named beneficiary was in her possession 
and in the home. His demand for delivery 
of the policy to him was refused. There- 
after the insured wrote the insurance com- 
pany reciting his troubles and notifying it 
that he revoked the designation of his 
former wife as beneficiary and desired the 
beneficiary changed to his sister. The com- 
pany replied that it would not recognize a 
change of beneficiary until the policy itself 
had been submitted to the home office for 
endorsement, but that the notice for the re- 
quested change would be placed on file, and 
that in the event of his death, the company 
would very likely seek to join both bene- 
ficiaries in any settlement or pay the proceeds 
into court and interplead both beneficiaries. 
This was exactly what occurred some ten 
months later. The trial court awarded the 


proceeds to the sister, and the divorced wife 
appealed, contending that the insured made 
a gift of the policy to her and that the at- 
tempted change of beneficiary was not valid, 
inasmuch as the policy was not surrendered 
for endorsement. To establish a gift inter 
vivos two elements are essential—an uncon- 
ditional delivery of the property on the part 
of the donor, coupled with the intention to 
relinquish all further dominion over the same 
by the donor, and to vest full and complete 
title in the donee. 


The court endeavored to determine what 
the insured’s intentions were when he handed 
his wife the policy. He was ill, and he had 
a policy of insurance on his life that was 
without a designated beneficiary, as a result 
of the recent death of his mother. He wanted 
his wife to be the beneficiary and receive 
the amount payable upon his death. By 
handing the policy to his wife, the insured 
did no more than place it in her hands for 
safekeeping and where it would be available 
to her if and when he died. He did not 
place the title of the policy in his wife, and 
hence, the presumption of a gift from hus- 
band to wife did not arise. It was apparent 
that the insured did everything he could 
reasonably do to secure a change of bene- 
ficiary. By wrongfully retaining the policy, 
the former wife prevented endorsement of 
the change thereon. Endorsement was only 
a ministerial act. “Equity will not permit 
defendant to profit as a result of her wrong- 
ful act.” Judgment for the sister was af- 
firmed.—Marley v. New York Life Insurance 
Company. Nebraska Supreme Court. Filed 
October 25, 1946. 12 CCH Lire Cases 53. 

I, J. Dunn, Abel V. Shotwell, Omaha, Neb., 
for Plaintiff, Appellee. 


Brown, Crossman, West, Barton & Fitch, 
Omaha, Neb., for Defendant, Appellee. 


J. M. Emmert, Omaha, Neb., for Impleaded 
Appellant. 
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Home Life Employees To Be Vaccinated 


It was recently announced that the Home Life of New York intended to 
cope with the influenza epidemic predicted for this winter by having all of their 
employees vaccinated against A and B types of influenza at the company’s 


expense. 
be given in two “shots”. 


Use of the vaccine developed during the war is expected and will 
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ASLEEP AT THE SWITCHBOARD 


(WASHINGTON) 


© Call to fire department 
Building damaged by fire 
Foss’s Shadow Lake was a dance hall, 
restaurant and recreation building owned 
and operated by plaintiff. At 3:30 A. M. 
a small fire was discovered in the rear of 
the building, and plaintiff immediately at- 
tempted to telephone the fire department in 


the nearest town. For fifteen exasperating 
minutes the operator failed to respond to 
his call. Plaintiff brought suit against the 
telephone company to recover for the de- 
struction of his building and fixtures and 
loss of future profits by fire alleged to have 
resulted from defendant’s negligent delay 
in supplying telephone connection to the 
fire department. Plaintiff’s complaint al- 
leged a contract with defendant and a negli- 
gent failure on the part of defendant to 
perform, Plaintiff's damages were special 
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damages which did not arise naturally from 
a breach of the contract and were not in 
contemplation of the parties at the time 
they made the contract for telephone service. 


Even if the contract rule were ignored 
and the tort rule of damages applied, as 
plaintiff urged, defendant would not be 
liable. Defendant’s neglect was not the 
proximate cause of loss. Plaintiff's claim 
of causation rested on pure speculation. 
“Surely,” the court concluded, “we could 
not hold that anyone could ever say that 
if respondent’s operator had promptly an- 
swered appellant’s call and made connection 
with the fire department that the fire de- 
partment would have immediately answered 
the telephone; would have promptly left the 
house where the equipment is kept; would 
have proceeded rapidly to the scene of the 
fire without any mishap; would have quickly 
arranged its equipment to fight the fire; and 
would have extinguished the fire with only 
minor damage to the building.” Judgment 
of dismissal was affirmed.—Foss v. The 
Pacific Telephone & Telegraph Company. 
Washington Supreme Court, Department 
One. October 1, 1946. 13 CCH NEGLIGENCE 
Cases 1126. 

Murray & Hedgcock, Howard W. Hedgcock, 
for Appellant. 


McMicken, Rupp & Schweppe, John N. Rupp, 
for Respondent. 


DEVIL'S STRIP PERIL 


(MICHIGAN) 


© Street railway’s liability 
Pedestrians injured 


Devil’s strip represented a point where 
the street car tracks almost converged with 
the pavement so that but a foot or two of 
dirt remained between the north rail and 
the concrete. When Pampu reached the 
streetcar tracks, he observed the traffic light. 
Automobiles going west were halted be- 
cause of the red traffic light. As he was 
leaving the last track his right foot was 
inside the track, and his left foot forward 
over the rail while he watched an automo- 
bile make a right turn, heading straight 
toward him. Pampu did not look again at 
the Streetcar during this time as he thought 
it would make its usual stop before it 
reached the point where he and the decedent 
were standing. As he was standing there, 


the streetcar struck Mrs. Garcia, who stood 
a few feet to the right and beyond him, 
and when she screamed, Pampu turned his 
head in that direction and was struck by 
the streetcar and thrown onto the fender 
of the automobile which was making the 
right turn. Pampu testified that the street- 
car did not ring a warning gong and that 
he not only believed the car would stop 
further back to discharge passengers, but 
that also because of the red light it would 
stop there as usual so as not to interfere 
with traffic turning right. 


When Pampu started to cross the tracks, 
the streetcar was 250 to 300 feet away and 
traveling twenty miles per hour. Even if 
the streetcar did not stop at the usual place, 
he had time to cross the approximately 
seventeen feet before the streetcar arrived 
at that point. As he walked across the 
tracks he noticed an automobile making a 
right turn heading right in front of him and, 
therefore, he stopped for four or five seconds 
to allow it to pass. It was true that he 
could have pulled his right foot forward off 
the track, for he was in a perilous position. 
However, he could not be charged with 
negligence merely because it appeared that 
had he acted in a different manner an acci- 
dent possibly might have been avoided. The 
question of his negligence under those cir- 
cumstances was for the jury. Judgments 
for plaintiffs were affrmed.—Pampu v. City 
of Detroit; Garcia, Adm. v. Same. Michi- 
gan Supreme Court. October 7, 1946. 13 
CCH NEGLIGENCE Cases 1141. 

Maxwell I. Silverstein, 523 Barlum Tower, 
Nathan D. Rosin, 300 Lawyers Bldg., Vandeveer 


& Haggerty, 1919 Dime Bldg., Detroit, Mich., 
for Plaintiffs, Appellees. 

Rodney Baxter, Ralph L. Hayes, A. Albert 
Bonczak, 11,200 Shoemaker Ave., Detroit, Mich., 
for Defendant, Appellant. 


DIVER HITS SWIMMERS 


(NEW JERSEY) 


© Absence of lifeguards 
Owner’s liability 


As eleven-year-old Harold Ross went into 
his back-jack dive at defendant’s open air 
swimming pool, he saw two boys racing 
beneath the diving board. He made a 
desperate attempt to twist out of their way, 
but struck one of them on the foot. At the 
time plaintiff was taken from the pool he 
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was unable to move his arms, neck or head. 
There was a sign under the springboard that 
diving was at the diver’s risk, but this sign 
with respect to this eleven-year-old lad 
could not, as a matter of law, have justified 
the court in directing a verdict. No care 
whatever seemed to have been taken for the 
safety of bathers, since the single lifeguard 
on duty was engaged in another pool at the 
time of the accident. Judgment for the in- 
jured youth was affirmed.—Ross, etc., et al. 
v. The Breakers, Inc. New Jersey Court 
of Errors and Appeals. October 4, 1946. 
13 CCH NEGLIGENCE CAsEs 1155, 

Durand, Ivins & Carton, J. Victor Carton, 


Robert V. Carton, 733 Mattison Ave., Asbury 
Park, N. J., for Appellant. 


Ira J. Katchen, Parsons, Labrecque & Borden, 
Theodore J. Labrecque, 18 Wallace St., Red 
Bank, N. J., for Respondents. 


DOOR DROPS FROM HINGES 


(CALIFORNIA) 


e Tenant injured 
Receiver’s liability 


Wash day found the tenants in the apart- 
ment building making their way to the 
clothes lines on the roof by means of a door 
opening on the roof. Plaintiff was opening 
the door when it fell off its hinges and 
threw her down. The trial court denied 
plaintiff's application to sue the receiver. 
Plaintiff's complaint alleged that R. E. Allen 
had been appointed receiver of the apart- 
ment house; that he was authorized to take 
full charge and complete possession and 
control of the property, including the furni- 
ture, equipment, machinery and fixtures used 
in the management, operation and mainte- 
nance thereof, and to manage, control and 
maintain the same; and that for a long time 
prior to the injury in question the receiver 
had maintained clothes lines on the roof 
for the use of the tenants and had negli- 
gently permitted the door to remain in a 
defective condition. It was further alleged 
that the receiver had both actual and con- 
structive notice of the condition. 

Said the court: “We are of the opinion 
that the application should have been 
granted. The denial of the motion was, 
in effect, a ruling that petitioner’s cause of 
action was against Mr. Allen individually 
and not as a receiver. The law is to the 
contrary. ... No facts were alleged which 


would have rendered Mr. Allen liable to 
petitioner as an individual. He was ac. 
cused of a breach of duty in his capacity 
of receiver. . .. He was in possession not 
as an individual, but in his capacity of re- 
ceiver. If he had made the repairs, 
he would have done so as receiver.” The 
court directed that a writ of mandate issue 
directing the lower court to grant the ap- 
plication for leave to sue.—Chiesur y. The 
Superior Court of Los Angeles County, 
California District Court of Appeal, Second 
District, Division Three. September 23, 
1946. 13 CCH NEGLIGENCE CAseEs 1107. 

Gavin Morse Craig, for Petitioner. 

Harold W. Kennedy, County Counsel, Douglas 


De Coster, Deputy County Counsel, for Re. 
spondent. 


ENGINE HITS MAN IN AIR 


(MISSOURI) 


@ Railroad’s liability 
Humanitarian doctrine 
Sufficiency of evidence 


The man hunt was on. Plaintiff had been 
out in the evening with his wife and sister- 
in-law. They had visited several taverns 
and had drunk about six beers. At 11:00 
P. M., he hied himself home and went to 
sleep, only to be awakened at 12:30 A. M. 
by his wife, who sent him back down town 
to look for his sister-in-law’s husband, who 
had apparently strayed during the course 
of the evening. Wending his weary way 
home at about 2:00 A. M., plaintiff ap- 
proached the crossing. About twelve feet 
from the rails, he paused to let an automo- 
bile, which had a blown muffler and was 
making a great deal of unnecessary noise, 
pass him. He then looked to the right, saw 
no train or headlight, and heard no bell 
or whistle. He continued toward the tracks 
with his head turned to the left, and when 
he stepped on the first rail he heard the 
rumble of a train. He immediately at- 
tempted a flying leap off the track, but while 
still in the air, he was struck by some part 
of the engine. At this time the noise from 
the automobile was still audible. The train 
had been proceeding at ten miles per hour. 
There was expert testimony that the train 
could have been stopped with an emergency 
application in 25 to 37 feet and with a serv- 
ice application of the air in 39 to 43 feet. 
The engineer testified that he could not 
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see a man on the fireman’s rail closer than 
38 to 40 feet. The jury returned a verdict 
for plaintiff. 

Defendant contended that since the jury 
found in favor oi the engineer, it necessarily 
found that plaintiff was not in a position 
of peril when the engine was 38 to 40 feet 
from the point of collision, and hence there 
was not sufhcient time for the engineer to 
do anything to avoid injuring plaintiff. But 
the instruction did not limit recovery to the 
failure of the engineer alone to discover 
plaintiff in a position of peril, but also in- 
cluded the duty of the fireman to discover 
him in a position of peril. Plaintiff testified 
that after looking to the north he looked 
south and continued to do so until he 
reached the west rail of the track, a distance 
of twelve feet plus the distance between the 
east and west rails of the main line. All 
this distance he could have been seen by the 
freman. The train was going ten miles 
per hour, and it could have been stopped 
in 25 to 30 feet. Therefore, the jury could 
have found that plaintiff was in a position 
of peril from the time he was twelve feet 
away from the east rail of the main line, 
and the train could have been stopped or its 
speed slackened so as to have prevented 
plaintiff's injuries. The evidence was suf- 
ficient to make a humanitarian case, and 
judgment for plaintiff was affirmed.—Stokes 
v. Wabash Railroad Company, Brooks, De- 
fendant. Missouri Supreme Court, Division 
Two. October 14, 1946. 13 CCH N&éI- 
GeNcE CAsEs 1111. 


“FREE PASS" PASSENGER INJURED 


(OHIO) 


e Limitation of liability 
Validity of conditions 
Public policy 


The wife of a New York Central Railroad 
engineer was riding on a free pass which 
had been issued to her husband for her use. 
While riding on defendant’s train from 
Dayton to Columbus, Ohio, she was injured 
when the locomotive ran into an open 
switch, causing the train to become derailed. 
The pass, signed by plaintiff, contained the 
following agreement: “In consideration of 
receiving this free pass each of the persons 
named thereon using the same voluntarily 
assumes all risk of accidents and expressly 


agrees that the company shall not be liable 
under any circumstances whether of negli- 
gence of itself, its agents, or otherwise, for 
any injury to his or her person, or for any 
loss or injury to his or her property; and 
that, as for him or her in the use of the 
pass, he or she will not consider the com- 
pany as a common carrier or liable to him 
or her as such... .” 

The question was one of first impression 
in Ohio. However, the precise question had 
been decided by the United States Supreme 
Court in numerous cases and by the courts 
of other states. The only argument against 
the validity of the conditions of a free pass 
has always been that such an agreement was 
against public policy. This argument was 
repudiated by the United States Supreme 
Court in Northern Pacific Railway Company 
v. Adams, 192 U. S. 440, wherein it was 
held that “When a railroad company gives 
gratuitously, and a passenger accepts, a 
pass, the former waives its rights as a com- 
mon carrier to exact compensation; and, 
if the pass contains a condition to that effect, 
the latter assumes the risks of ordinary 
negligence of the company’s employees; the 
arrangement is one which the parties may 
make, and no public policy is violated 
thereby.” The court further thought that 
the public policy of the State of Ohio, in 
an inferential way, could be gleaned from 
legislation enacted relative to automobiles. 
Formerly, if a guest or free passenger were 
injured through the negligence of the owner 
and driver, the driver was responsible for 
his own negligence if it caused an injury 
to his guest. However, with the enactment 
of the guest statute, this liability of the 
operator is removed except in instances 
where the negligence is wilful or wanton. 
“If the State of Ohio does not hold the 
driver of an automobile responsible for or- 
dinary negligence to his free passenger, it 
would not seem reasonable that the public 
policy of Ohio would be opposed to grant- 
ing, by contract, the same rights to a rail- 
road company.” Judgment for defendant 
was affirmed.—Spanable v. The New York 
Central Railroad Company. Ohio Court of 
Appeals, Franklin County. September 23, 
1946. 13 CCH NEGLIGENCE CAsEs 1071. 


R. N. Larrimer, 44 E, Broad St., Columbus, 
Ohio, John M. Collins, 30 E. Broad St., Colum- 
bus, Ohio, for Plaintiff, Appellant. 

Wilson & Rector, 50 E. Broad St., Columbus, 
Ohio, for Defendant, Appellee. 
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ICE PATCHES 
ON COMMON APPROACH 


(OHIO) 


e Tenant injured 
Wearing bedroom slippers 
Landlord’s liability 


Plaintiff received a telephone call request- 
ing her to notify her father to report for 
work the next morning. Shortly thereafter 
she saw him across the street and went out 
the front entrance to give him the message. 
She had proceeded but two or three steps 
from the front of the building when she 
fell. As she fell her clothing brushed away 
the snow on part of the walk, and she dis- 
covered small patches of ice beneath the 
snow. Plaintiff was wearing bedroom slip- 
pers. The walk in question was a common 
approach used by plaintiff and her husband 
and defendants, who owned the building. 
Defendants had always assumed the duty 
of keeping the approach of the building 
clean and free from ice and snow. The trial 
court directed a verdict for defendants, and 
the sole question on appeal centered on 
whether the evidence entitled plaintiff to 
have her case submitted to the jury. 


The authorities were not in harmony on 
the question of whether the owner of an 
apartment building owed a duty to the 
tenants to remove from the common ap- 
proaches ice and snow caused by natural 
elements. However, there was no great 
variance of opinion upon the proposition 
that an owner may obligate himself to per- 
form said duty by contract either express 
or implied by a course of conduct. Here 
the uncontroverted evidence disclosed that 
the owners were in complete possession and 
full control of the common approaches; that 
for several years before the accident they 
had assumed the duty of keeping the com- 
mon approaches clear and free from ice and 
snow; that they kept the proper tools and 
a barrel of salt on hand for that purpose; 
and that the day prior to plaintiff's injury 
they had cleaned the common approach 
upon which her injury occurred. The issues 
of negligence and contributory negligence 
were ones of fact, and the trial court erred 
in directing a verdict for defendants. Judg- 
ment for defendants was reversed and the 


cause remanded.—Oswald v. Jeraj et al, 
Ohio Supreme Court. June 19, 1946, 43 
CCH NEGLIGENCE Cases 1153. 

Harrison & Marshman, C. Craig Spangenberg, 
for Appellant. 

J. R. Kistner, for Appellees. 


LANDLORD'S TOBACCO 
BARN BURNED 


(NORTH CAROLINA) 
© Lessee’s liability 
Res ipsa loquitur 

A tobacco barn was consumed by fire on 
premises leased by plaintiff to defendant, 
Seeking to recoup his loss, plaintiff alleged 
negligence on the part of defendant in per- 
mitting his agent or servant to operate the 
oil heating system in the barn when he 
knew that the agent or servant was incom- 
petent to operate the system; in failing to 
place a competent person in charge of the 
barn; and in failing to frequently visit the 
premises and to examine and see whether 
the heating system was properly operated. 
There was absolutely no evidence to sup- 
port the third allegation of negligence, and 
while there might be more than a scintilla 
of evidence that a person unfamiliar with 
the operation of the heating system was put 
in charge thereof, there was a complete 
failure of proof of any causal relationship 
between the ignorance of the person put in 
charge of the barn and the origin of the fire. 
Could plaintiff rely on the res ipsa loquitur 
doctrine? She had offered evidence to 
establish her ownership of the premises, 
that defendant was in possession thereof 
and that the barn thereon was burned while 
in the tenant’s possession. 


The court thought not. According to the 
modern view, the lessee is only required, 
in the absence of stipulations in the lease, 
to use reasonable diligence and cannot be 
held liable in case the buildings are de- 
stroyed by fire unless it has happened 
through his negligence. Judgment of non- 
suit was affirmed.—Rountree v. Thompson. 
North Carolina Supreme Court. September 
30, 1946. 13 CCH NEGLIcENcE Cases 1109. 

Sharpe & Pittman, for Plaintiff, Appellant. 

Lucas & Rand, for Defendant, Appellee. 
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LEAKY CITY WATER PIPES 


(MASSACHUSETTS) 
e Merchandise damaged 
Municipality’s liability 
A break in a six-inch cast iron main pipe 
inundated plaintiff’s cellar on January 11, 
1944. All was quiet for two weeks when 
a break occurred in the ten-inch main pipe 
serving the six-inch pipe. The damage to 
plaintiff's merchandise was considerable. 
Alleging that the city was negligent in the 
construction, maintenance and operation of 
its water supply system and negligent in 
making repairs upon the system, plaintiff 
sought to recoup his loss. The trial judge 
directed a verdict for the city. 


The reviewing court had this to say: “The 
law governing the liability of a municipality 
for a defect in its water supply system dif- 
fers from the law governing its liability for 
adefect ina sewer. A municipality is liable 
for the negligent construction or mainte- 
nance of a sewer though not for negligent 
defects in the original plan of the sewer 
adopted by independent public officers. But 
in undertaking to supply water at a price, 
a municipality is not performing a govern- 
mental function, but is engaging in trade, 
and is liable just as a private company would 
be for any negligence in the laying out of 
its pipes, in keeping them in repair, or in 
furnishing potable water through them... . 
From the evidence the jury could have 
found that the six-inch cast iron main broke 
because it had been negligently allowed to 
fest upon the top of the concrete subway 
without a proper cushion of sand or earth 
to protect it from the vibration caused by 
trains in the subway. Though some of this 
evidence was apparently hearsay, it re- 
mained in the case and is to be considered 
upon the question of the sufficiency of the 
evidence to warrant a verdict for the plain- 
tiff.” Plaintiff's exceptions were sustained. 
—Harvard Furniture Co., Inc. v. City of 
Cambridge. Massachusetts Supreme Judicial 
Court. Middlesex. September 17, 1946. 13 
CCH NEGLIGENCE CAsEs 1081. 

M. H, Goldman, H. L. Sostek, for Plaintiff. 

J. H. Smith, Asst. City Solicitor, for Defendant. 


LINOLEUM SHEET 
SPRAWLS PEDESTRIAN 


(CALIFORNIA) 


@ Spread on sidewalk by deliverymen 
Vendor’s liability 


Leaving the apartment house in the mid- 
dle of the afternoon, plaintiff turned to her 
left as she reached the sidewalk in front 
of the building, took two or three steps, 
caught the toe of her shoe on some linoleum 
and fell. The material had been unwound 
from a large roll and was stretched the 
entire width of the sidewalk without being 
held down in any manner. From whence 
had the linoleum cometh? Plaintiff worked 
in the apartment owned by Mr. and Mrs. 
Dufau. Mrs, Haines was the manager, and 
her duties consisted of collecting the rents, 
keeping the books and taking care of the 
first floor. Mr. Dufau authorized her to 
put linoleum in her apartment kitchen, and 
she purchased some from defendant Pyle. 
When it was delivered it was spread out 
upon the sidewalk by one Trejo and another 
linoleum layer who had brought it from 
Pyle’s store. 


The finding that it was an act of negli- 
gence to cover the sidewalk with the 
linoleum was a fair deduction from the evi- 
dence. The condition created was one from 
which injury to pedestrians should have 
been anticipated. The court was certain 
that the reasonable probabilities were not 
all in favor of there being no accident, and 
judgment for plaintiff against Pyle was af- 
firmed.—Miller v. Dufau, Pyle, Appellant. 
California District Court of Appeal, Second 
District, Division Three. September 23, 
1946. 13 CCH NEGLIGENcE Cases 1096. 


Irl Solomon, for Appellant. 


Edmund F. Barker, Harold §S. Snow, for 
Respondent. 


LIQUID HEAT QUENCH SALT 
EXPLODES 


(CALIFORNIA) 
@ Manufacturer’s liability 
Res ipsa loquitur 
Tingey and Hulsizer were day foreman 
and night foreman in the shop of Fray Tool 
& Reamer Company, located in Glendale, 
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California. The company was engaged in 
the manufacture of tools for the aircraft 
industry. Being unable to purchase cutters 
necessary for its operations, the company 
undertook to make its own, using an oil 
bath to quench the steel after it had been 
heated. The oil bath proved unsatisfactory, 
and it was decided to use quench salts, 
which were ordered from defendant. The 
liquid heat quench salts arrived in two 
drum containers. The plant superintendent 
and Tingey inspected the contents, replaced 
tne covers, and set the drums along the 
wall of the plant. For the purpose of heat- 
treating the steel, the company installed a 
draw-pot oven. On the afternoon in ques- 
tion the drum of liquid heat quench was 
moved to within three or four feet of the 
draw-pot and the cover loosened. The gas 
burner was lighted, but no salt had been 
placed in the pot. Suddenly an explosion 
occurred, killing Tingey and injuring Hul- 
sizer. After the explosion part of the rim 
of the cast-iron pot on the draw-pot had 
been broken off. Otherwise the pot was 
intact. Pieces of the drum of liquid heat 
quench had scattered over a thirty foot 
radius. 


Tingey’s widow and children sought re- 
covery from the heat quench manufacturer 
for the wrongful death of Tingey, and 
Hulsizer sought recovery for his injuries. 
It was alleged that defendant was negligent 
in furnishing to Fray Tool & Reamer Com- 
pany a chemical product represented and 
warranted to be a liquid heat quench salt 
suitable for use in heat-treating steel, but 
which in fact, because of the negligence of 
defendant, was a different chemical com- 
pound that constituted an inherently and 
abnormally dangerous, noxious and explo- 
sive product when heated to a temperature 
of 500 degrees. The expert testimony over- 
whelmingly supported the view that the 
product would not explode, regardless of 
the temperature to which it might be heated, 
unless some foreign substance, particularly 
a nitrate or nitrite, were introduced into 
it. Therefore, under the res ipsa loquitur 
doctrine, the jury would be warranted in 
drawing an inference of negligence, pro- 
vided the plaintiffs’ evidence satisfied the 
further requirement of showing that the 
condition of the instrumentality had not 
been changed after it left defendant’s pos- 
session. If the explosion was caused by 


mixing the products after they had left de- 
fendant’s plant, the latter was in possession 
of the means to prove that fact because a 
few days after the accident defendant's rep- 
resentative called at the Fray Tool & 
Reamer Company plant and took with him 
the drum of draw-temp salts, and it re- 
mained in defendant’s possession at all 
times thereafter. Its failure to produce the 
drum at the trial entitled the jury to infer 
that its production or testimony concerning 
the condition of ‘its contents might have 
militated strongly against defendant’s claim 
that*the salts had been mixed or contamin- 
ated after delivery to the Fray Tool & 
Reamer Company plant. The questions of 
where the contamination of the product oc- 
curred and through whose negligence it was 
brought about were questions for the jury 
to unravel. Judgments for plaintiffs were 
affirmed.—Tingey, etc., et al. v. E. F, 
Houghton & Co. Hulsizer v. Same. Cali- 
fornia District .Court of Appeal, Second 
District, Division One. September 20, 1946, 
13 CCH NEGLIGENCE CAsEs 1089. 

Chase, Barnes & Chase, Stanley N. Barnes, 
Donn B. Downen, Jr., for Appellant. 


Hildebrand, Bills & McLeod, Angus C. Mc- 
Bain, Leonard J. Dieden, for Respondents. 


METAL STOP SIGN K.O.’S CHILD 


(ILLINOIS) 


e Impropérly fastened to pole 
Governmental function 


One thin, worn screw supported the metal 
stop sign fastened to a pole in defendant's 
park. The sign was a hexagonal metal plate 
weighing about twenty-five pounds and was 
originally fastened by four screws to the 
pole, which was set perpendicularly in a 
base about eighteen inches in diameter. 
The sign stood in the parkway between the 
sidewalk and the curb at a street intersec- 
tion. While the seven-year-old plaintiff was 
standing in the parkway near the sign, it 
fell, apparently of its own weight, and 
struck him on the foot. Plaintiff sued the 
municipality, alleging that defendant vio- 
lated its duty to maintain its public streets 
and highways in a reasonably safe condition 
of repair. Defendant countered with the 
assertion that the stop sign was erected and 
maintained by the city in the exercise of 
governmental functions pursuant to the 
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mandate and authority of the statutes of 
the state and, therefore, it was not liable 
for any negligence in failing to properly 
maintain the sign. 


Declared the court: “Regulation of traffic 
on public streets under the police power 
conferred upon a city by the legislature is 
the exercise of a governmental function as 
to which the city is not liable for misuser 
or nonuser. This exemption does not ex- 
tend to liability of the city for damages 
resulting from its failure to keep its public 
streets reasonably safe and free of danger- 
ous conditions or obstructions. When the 
stop sign, through the absence of proper 
fastening of the metal plate to the sign 
post or pole, became dangerous to persons 
using the public street or the parkway, it 
became an obstruction or defect in the street 
for the continuance of which the defendant 
became liable after reasonable notice, even 
though the sign post was an instrumentality 
used by the city in the performance of a 
governmental function.” Judgment for plain- 
tif was affirmed.—Scarpaci, etc. v. City of 
Chicago. Illinois Appellate Court, First 
District. October 14, 1946. Released Oc- 
tober 25, 1946. 13 CCH NEGLIGENCE CASES 
1148. 


Barnet Hodes, for Appellant. 
Chesrow & Benjamin, for Appellee. 


PASSENGER FALLS 
FROM MOVING TRAIN 


(NEW YORK) 
e@ Incompetent physician 
Aggravation of injuries 
Defective complaint 


Following in the path of other train pas- 
sengers, plaintiff. stepped from the car plat- 
form to the station platform. The train 
had not come to a complete stop, but the 
vestibule door was open. Plaintiff was 
thrown to the platform and sustained a 
fracture of the bones of her right hip. In 
her suit to recover for her injuries, defend- 
ants moved to strike from the complaint a 
paragraph which alleged that after the acci- 
dent, defendants failed to provide proper 
and competent care for her, but purporting 
to have her examined by a surgeon, advised 
her that she had no broken bones and sent 
her home in a taxicab, by reason of which 


incorrect diagnosis and negligent treatment, 
her pain and injuries were aggravated. 
Plaintiff contended that if her injuries had 
been skillfully diagnosed, she should have 
been sent in an ambulance directly to a 
hospital. 


“It is the duty of a carrier to render 
such care and attention as common human- 
ity would dictate to a passenger who is 
injured in an accident. If the carrier 
fails to render such care and attention as 
is required under the circumstances, it is 
liable for the damages resulting from such 
neglect, notwithstanding the original injury 
was not caused by its negligence, or not- 
withstanding the negligence of the passenger 
contributed to his injury.” If a carrier pro- 
vides a physician to care for its passengers, 
it is liable for injuries to passengers result- 
ing from his negligence or incompetence 
only when it knew or should have known 
of his unfitness. Applying these principles, 
the court found that the paragraph objected 
to failed to allege either that the physician 
furnished was incompetent in fact or that 
defendants knew or should have known that 
he was incompetent. His wrong diagnosis, 
regardless of whether or not he was in- 
competent, might or might not have ag- 
gravated plaintiff’s injuries. Likewise, failure 
to take her immediately to a hospital might 
have aggravated her injuries. These were 
questions for the jury. The court ordered 
that the paragraph in question be stricken 
with leave to plaintiff to amend her com- 
plaint so as to allege sufficiently defendants’ 
negligence in failing to take her immediately 
to a hospital and in making an erroneous 
diagnosis.—Farnam v. Palmer et al., Trustees. 
United States District Court, Southern Dis- 
trict of New York. October 7, 1946. 13 
CCH NEGLIGENCE CAsEs 1098. 

Scudder, McCoun, Stockton & Kerfoot, for 
Plaintiff. 


Edward R. Brumley, Robert M. Peet, for 
Defendants. 


VISITOR STUMBLES INTO DITCH 


(OHIO) 
e Tree lawn in front of private home 
Municipality’s liability 
Notice 


The street was unpaved and unlighted. 
Plaintiff and his wife had spent the evening 
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with the wife’s sister and her husband, who 
lived on the edge of town. Plaintiff was 
waiting in the automobile while his wife 
prolonged the farewells. His wife walked 
across the lot and crossed the sidewalk and 
tree lawn. Just beyond the tree lawn she 
stepped into a ditch at least one foot in 
depth which caused her to fall and sustain 
a broken leg and other injuries. Plaintiff 
and his wife had visited her sister twice 
previously. On these occasions there was 
no driveway leading into the home from 
Orchard Avenue, and plaintiff drove his car 
across the tree lawn in front of the home 
and parked it there. At that time no ditch 
had been constructed as the tree lawn was 
on a level with the highway. On this oc- 
casion, however, plaintiff had used the 
driveway. 

It appeared that about one month before 
the accident to plaintiff's wife, four or five 
men drove into Orchard Avenue in a truck 
and constructed a ditch on the south side 
of the street at the edge of the tree lawn 
in front of the sister’s home. Witnesses 
testified that the word “Parma” had been 
painted on the truck. This was the only 
evidence offered to show that defendant city 
had anything to do with the construction or 
maintenance of the ditch. The city denied 
that the trench constituted a dangerous de- 
fect in the road and was a nuisance and 
denied that the trench was created by de- 
fendant. 


Said the court: “Even if the technical 
objections were made that the evidence is 
insufficient to show that the City of Parma 
had anything to do with constructing the 
ditch, a jury question was presented as to 
whether the city had actual or constructive 
notice of its existence, as the excavation 
had been in existence at least a month before 
the accident. . . . Plaintiff’s wife was not a 
trespasser on the street, as she had the right 
to walk in a direct line to the automobile 
waiting for her so long as she exercised 
ordinary care for her own safety. ... It 
cannot be said as a matter of law that the 
jury erred in rendering a verdict for plain- 
tiff."—Douglas v. The City of Parma. Ohio 
Court of Appeals, Cuyahoga County, Eighth 
District. September 16, 1946. 13 CCH 
NEGLIGENCE CAsEs 1069. 

Sindell & Sindell, David Sindell, for Plaintiff, 


Appellee. 
Richard DeNobel, for Defendant, Appellant. 


PORCH BANISTER TOPPLES 


(PENNSYLVANIA) 


e Tenant injured 
Status of carpenter 
Independent contractor v. _lessors’ 
servant 


While shaking out a carpet, plaintiff wife 
leaned against the porch banister. It col- 
lapsed, and she landed on the ground, some 
six or seven feet below. The banister had 
been repaired one year prior to the incident. 
In a suit against the lessors, plaintiffs 
charged that the banister was not repaired 
in a workmanlike manner in that nails of 
insufficient strength were used and that the 
rail should have been enforced by wooden 
blocks. Plaintiffs held under an oral lease, 
and there was no agreement obligating de- 
fendants to make repairs. Nevertheless, 
upon the request of plaintiff husband, de- 
fendants repaired the property. The repairs 
were made by a carpenter employed by de- 
fendants, and since defendants’ undertaking 
could be delegated, they would be liable only 
if the carpenter was their servant and not 
an independent contractor. Defendant own- 
ers committed the management of the 
dwelling to a sister, Mrs. Moose. She ad- 
mitted that she ordered the carpenter, one 
Herald, to make the repairs. Thus plain- 
tiffs presented a prima facie case. 


In response to plaintiffs’ complaint, Mrs. 


Moose requested Herald to inspect the 
premises and to estimate the probable cost 
of making the necessary repairs. Herald 
had no employees, but his brother assisted 
him in his work. Herald reported that the 
cost would be over $100. Apparently he was 
to furnish the materials, but whether he 
was to be paid a lump sum for his services 
or by the day or hour was not disclosed. 
After Herald had finished the job, plaintiff 
husband was dissatisfied with it, particularly 
the banister and railing, and so notified Mrs. 
Moose, who recalled Herald to make addi- 
tional repairs. Mrs. Moose did not inspect 
the premises before or after the repairs were 
made. After the work was entirely com- 
pleted, Herald rendered an itemized bill 
which Mrs. Moose paid. Although the re- 
ceipted bill was still in her possession, she 
did not produce it at the trial, and thus a 
document which might have indicated whether 
Herald was working by the time or by the 
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job and whether Herald’s brother was em- 
ployed and paid by Herald or by defendants 
was not exhibited to the jury. The testimony 
failed to establish the extent of control 
which Mrs. Moose exercised over the details 
of the work. Consequently, the question 
was for the jury. Judgments for plaintiffs 
were affirmed.—Bross et al. v. Varner et al. 
Pennsylvania Superior Court. October 2, 
1946. 13 CCH NEGLIGENcE CASEs 1085. 

Graham, Yost, Meyers & Graham, Johnstown 
Bank & Trust Bldg., Johnstown, Pa., for Ap- 
pellants. 

Edward J. Harkins, Robert J. Wharton, First 
National Bank Bldg., Johnstown, Pa., for Ap- 
pellees. 


PRECAUTION 
NOT DUE TRESPASSER 


(KENTUCKY) 


@ Railroad’s liability 
Pedestrian injured 
Rural area 


When the south bound freight train pulled 
into Corbin, there was a hat, a pair of sus- 
penders and blackberry stains on the pilot 
of the engine. The decedent’s body was 
found on defendant’s tracks some two miles 
north of Corbin in the vicinity of an unin- 
corporated community known as Dortha. 
There are sixteen houses in this area, in- 
cluding one church and one vacant store 
building. There is no postoffice, store, school 
or blacksmith shop. The people living in 
this vicinity receive their mail by rural 
route, and there is a public road to the west 
of the railroad right of way which crosses 
the tracks at the Whitt crossing. Whitt 
crossing was about 1000 feet south of the 
point where the body was found, and some 
700 feet north of the body was a public 
crossing known as Jones crossing. 


Plaintiff's theory was that the use of de- 
fendant’s tracks by the public at the point 
where the decedent was struck was such 
that the decedent was entitled to a lookout 
and a warning of the approach of trains. 
It was asserted that this vicinity was a 
thickly populated community and that the 
tracks were used by such a large number of 
people, with defendant’s acquiescence, that 
the decedent’s presence on the track should 
have been anticipated and the train should 
have been under reasonable control so as 


to prevent injury to anyone so using the 
tracks, even though the decedent would 
have otherwise been a trespasser to whom 
no duty was owed until his peril was dis- 
covered. 


The court did not think that Dortha could 
be said to be a populous community. It 
would be an unjust burden to place upon 
railroads the duty to treat every person 
using its tracks in fairly thickly settled coun- 
try neighborhoods as a licensee. The dece- 
dent was a trespasser to whom precautionary 
duties were not owed by defendant. Judg- 
ment for plaintiff was reversed.—Louisville 
& Nashville Railroad v. Adams’ Admx. 
Kentucky Court of Appeals. October 22, 
1946. 13 CCH NEGLIGENcE CAseEs 1145. 

c. S. Landrum, C. E. Rice, Jr., Lexington, 
Ky., J. J. Tye, Barbourville, Ky., H. L. Bryant, 
Pineville, Ky., for Appellant. 


Oscar W. Black, Corbin, Ky., R. L. Pope, 
Knoxville, Tenn., for Appellee. 


ROCKY DRESSING SPLITS TOOTH 


(GEORGIA) 


e Restaurant owner’s liability 
Statute of limitations 


The roast lamb and dressing looked fit 
for a gourmet, and plaintiff commenced her 
noon meal with relish. One bite of the 
dressing, and her tooth split. Defendant 
hurried over to his patron, instructing her 
to have a dentist do what was necessary 
and assuring her that he would take care 
of the bill. The dentist extracted the re- 
maining portion of the tooth and attempted 
to put a crown on the tooth, later fastening 
a false tooth to one of her adjoining good 
teeth. Subsequently, the adjoining tooth 
became loose, her gum receded and is con- 
stantly sore, causing plaintiff to have head- 
aches. Plaintiff incurred an expense of $45 
for the dental services, which defendant 
refused to pay. 


The injury occurred at about 2:00 o’clock 
in the afternoon on February 19, 1944. Plain- 
tiff’s original petition was mailed in Atlanta 
on February 18, 1946 and was received and 
filed by the clerk of court at 9:00 o’clock in 
the morning on February 19, 1946. Was the 
action barred by the two-year statute of 
limitations? The fact that plaintiff was in- 
jured at 2:00 o’clock in the afternoon on 
February 19, 1944, and filed her action to 
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recover damages therefor at 9:00 o’clock in 
the morning on February 19, 1946, would 
not bring the action within the period of 
limitation, since no fractions of days are 
recognized, and the day of the injury must 
be counted in determining whether the ac- 
tion was brought within the limitation pe- 
riod. Nor did the fact that the petition was 
mailed to the clerk on February 18 bring 
the action within the period of limitation, 
since the time of the commencement of the 
suit is the date entered upon the petition 
by the clerk, Plaintiff argued that even if 
the cause of action for the injury sustained 
on February 19, 1944, was barred, the peti- 
tion alleged a cause of action for the result- 
ing injuries to her teeth and mouth caused 
by the treatment received from the dentist. 
This contention could not legally be sus- 
tained. The cause of action declared on was 
the breach of duty of the defendant in negli- 
gently serving her food with a rock or other 
hard substance therein. All other injuries 
alleged were those resulting from the orig- 
inal injury or incidental to it. The statute 
of limitations commenced to run from the 
breach of duty on the part of defendant in 
negligently serving the food and not from 
the time when the extent of the injury was 
ascertained. Judgment dismissing the petition 
was affirmed.—Dowling v. Lester. Georgia 
Court of Appeals. September 27, 1946. 13 
CCH NEGLIGENCE CAseEs 1133. 
G. S. Peck, Atlanta, Ga., for Plaintiff. 


Neely, Marshall & Greene, W. Neal Baird, 
Jordan Gardner, Atlanta, Ga., for Defendant. 


STRICT COMPLIANCE 
IN WISCONSIN 


(WISCONSIN) 


@ Malpractice action 
Notice 
Statutory requirements 


“Relative to the institution of a malprac- 
tice action as the result of your treatment 
of Mr. Beyer’s fractured toe. Kindly refer 
this matter to your insurance carrier or 
contact the undersigned immediately upon 
receipt of this letter.” Thus read the com- 
munication sent to defendant physician by 
plaintiff's attorney. Did this letter consti- 
tute a substantial compliance with the stat- 
ute requiring notice in writing within two 
years from the date of the alleged injury? 


The statute required that the notice be jp 
writing, signed by the party damaged, his 
agent or attorney, and that it state the time 
and place where the damage occurred, a 
brief description of the injuries, the manner 
in which they were received and the ground 
upon which claim is made and that satisfac. 
tion thereof is claimed of said person. The 
statute further required that the notice be 
given in the manner required for the service 
of summons in courts of record. It was 
plaintiff's claim that the intent and purpose 
of the statute were sufficiently complied with 
within the two-year period by the letter 
from his attorney and by service on defend- 
ant of an affidavit and notice for an adverse 
examination, which examination was held 
within the two-year period. 


The court thought otherwise. In view 
of the express and positive provisions in the 
statute to the effect that “No action to re- 
cover damages for an injury to the person 
shall be maintained unless” the injured party 
shall give the prescribed notice of injury or 
service his complaint within two years after 
the event which caused the injury, the re- 
quired service of such notice or a complaint 
was a condition precedent to the right to 
maintain such an action. “The statute does 
not admit of holding that mere substantial 
compliance is sufficient in the absence of a 
notice stating the matters absolutely re- 
quired and the service of such a notice in 
the prescribed manner.” Judgment of dis- 
missal was affirmed.—Beyer v. Seymer. 
Wisconsin Supreme Court. October 22, 1946 
13 CCH NEGLIGENCE Cases 1151. 

Spence & Hanley, Milwaukee, Wis., for Ap- 
pellant. 


Lines, Spooner & Quarles, Milwaukee, Wis., 
for Respondent. 


THE MAYOR MAKES A NOTE 


(TEXAS) 


@ Notice of injury 
Oral statement to mayor 
Ordinance requirements 


Plaintiff wife was out in the back yard. 
Innocently she stepped on a water meter 
lid, which flew out, and flew in. Her hus- 
band made a quick trip to the mayor and 
gave him the details. The mayor obligingly 
recorded them on a slip of paper and as 
sured plaintiff husband that he would pre: 
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sent it to the Board of Commissioners. As 
a defense to the suit by plaintiffs, defendant 
contended that plaintiffs failed to comply 
with the requirements of an ordinance in 
that they did not give written notice of the 
injury within thirty days of its happening. 
Plaintiffs contend that the conversation with 
the mayor was a substantial compliance 
with the ordinance. 


Disagreed the court: “The law is well set- 
tled in Texas that an ordinance such as the 
one involved here, requiring a written claim 
for personal injury against a city to be filed 
within thirty days, is mandatory, and such 
filing is a condition precedent before a suit 
can be maintained against the city for such 
injury. It is further well settled that actual 
knowledge by the city officials of all of the 
facts necessary to be stated in the notice is 
not sufficient to comply with the law that 
requires that the notice be in writing and 
presented to the City Commission.” The 
ordinance prohibits the waiving of any of its 
provisions, except by resolution of the city 
commission. The doctrine of estoppel can- 
not be invoked to nullify a mandatory stat- 
utory restriction. The facts proved by 
plaintiffs were not sufficient to constitute a 
written notice as contemplated by the law. 
The evidence disclosed merely an oral state- 
ment made by plaintiff husband to the mayor 
as to how, when and where the injuries were 
sustained by his wife. The oral statement 
did not disclose the extent of the injuries, 
as required by the ordinance. If it were 
held that the notice as given was sufficient, 
the very purpose of the ordinance would be 
destroyed. Judgment n. o. v. for defendant 
was affirmed.—Phillips et ux. v. 
Abilene. Texas Court of Civil Appeals, East- 
land. May 10, 1946. 
Cases 1082. 

John W. Reid, W. E. Lessing, Abilene, Tex., 
for Appellants. 


E. M. Overshiner, W. W. Hair, Abilene, Tex., 
for Appellee. 


THE STRAYING BULL 


(ALABAMA) 


® Railroad’s liability 
Prima facie case 
Validity of contract 


An Angus bull was found dead on defend- 
ant railroad’s right of way, his right hip 


City of 


13 CCH NEGLIGENCE 


broken near the hip joint and the leg bone 
sticking out of the wound on the hip. De- 
fendant’s section foreman and his crew of 
laborers were seen pulling the dead carcass 
off the right of way and on to plaintiff's 
land. Thereafter the section foreman called 
plaintiff and told him that the train had 
killed his bull and that he had to make a 
report of it. Under the Alabama statute, 
it is the duty of the section master to notify 
the owner within twenty-four hours, if the 
owner is known. The statute further pro- 
vides that whenever any stock is killed or 
injured by a locomotive or cars ofa railroad, 
the burden of proof is on the railroad to 
show that there was no negligence upon its 
part. The court thought that plaintiff’s evi- 
dence did not acquit the railroad of negli- 
gence and was sufficient to show prima facie 
liability on the part of defendant. Defend- 
ant failed or refused to introduce any evidence, 
and plaintiff was, therefore, entitled to the 
affirmative charge given by the trial court. 


There was one thorn in plaintiff’s side. 
He had entered into a contract with defend- 
ant’s predecessor, which contract provided 
in substance that the railroad would furnish 
plaintiff with fifty rolls of barbed wire and 
214 pounds of barbed wire staples; that 
plaintiff would furnish the posts and labor 
and would build a barbed wire fence be- 
tween defendant’s right of way and plaintiff’s 
lands; and that plaintiff would maintain and 
keep in repair the wire fence. It was fur- 
ther provided that the railroad would not 
be liable to plaintiff for any damages as a 
result of the killing or injuring of livestock 
straying through or escaping from the en- 
closure made by the fence for the life there- 
of, which was agreed to be fifteen years 
from the date of its erection, whether caused 
by the negligence of the railroad or other- 
wise. The court disposed of the contract. 
It was void and against public policy. The 
railroad could not by contract escape lia- 
bility for its own negligence. Judgment for 
plaintiff was afirmed.—Gulf-Mobile & Ohio 
Railway v. Scott. Alabama Court of Appeals. 
March 5, 1946. 13 CCH NEGLIGENCE CASES 
1138. 


Scott & Turner, Chatom, Ala., for Plaintiff. 


Granade & Granade, Chatom, Ala., for De- 
fendant. 
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WIFE’S RIGHT TO SUE 
FOR “LOST EARNINGS”’ 


(GEORGIA) 
e Statute construed 
Husband’s consent 
“Salary and wages” limitation 





Is a married woman, who was living with 
her husband at the time her injuries were 
received in January, 1946, entitled to sue 
and recover for lost earnings and for perma- 
nent impairment to labor and earn money, 
where it did not appear that the husband 
consented for the wife to engage in business 
and retain her earnings? In other words, 
is the right of action for lost earnings and 
for permanent impairment to labor and earn 
money in the husband under the Code, Sec- 
tions 53-511 and 105-107, or is it in the wife 
herself under Georgia Code Annotated, Sec. 
tion 53-512? Thus was the question before 
the court. It searched the act of 1943 and 
found that “A husband living with his wife 
shall not be entitled to, and shall not receive 
the salary or wages of his wife, except by 
her consent.” If the husband was not en- 
titled to the salary and wages of his wife 
except by her consent, certainly he could 
not sue for and recover said salary and 
wages, unless she had consented for him to 
receive them, 

However, the court noted a substantial 
variance between the language of the statute 
and the particular question before it. “Lost 
earnings” would include all salary and wages, 
but “salary and wages” would not neces- 
sarily include all earnings. Since there is a 
distinction between “earnings” and “salary 
and wages” it appeared that a limitation was 
imposed by the act of 1943 on the wife’s 
right of recovery for “lost earnings” where 
her husband had not consented for her to 
retain her earnings. This view was sup- 
ported by the fact that the original act as 
drawn contained the word “earnings” and 
by amendment was stricken and the words 
“salary and wages” substituted therefor. 
Hence, the wife’s right of recovery for “lost 
earnings” and “permanent impairment to 
labor and earn money” without her hus- 
band’s consent for her earnings to be her 
separate property includes only those lost 
earnings shown to be “salary and wages,.”— 
Martin v. Gurley. Georgia Supreme Court. 


October 11, 
CAsEs 1136. 
Allen, Harris & Henson, Neely, Marshall & 


Greene, James C. Howard, Jr., Atlanta, Ga., for 
Appellant. 


John T. Dennis, Robert B. Blackburn, At. 
lanta, Ga., for Appellee. 
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SHIP RAMS SCOW INTO DOCK 


(WASHINGTON) 
© Owner’s liability 
Res ipsa loquitur applicability 


About seven o’clock in the morning, the 
Crown City, a fairly large vessel owned by 
the United States, but operated by defend- 
ant pursuant to agreement, was proceeding 
on her way within Elliott Bay in the vicinity 
of North Tower Dock, Seattle, owned by 
plaintiff. The day was clear, and there was 
a light wind. No unusual atmospheric con- 
ditions existed. Suddenly the Crown City 
struck a scow known as Scow No. 39 of 
the Puget Sound Tug and Barge Company, 
which was standing alongside the North 
Tower Dock, and as a result the dock was 
crushed and damaged, and twenty tons of 
coal were dumped into the bay. Plaintiff 
brought suit against the operator of the 
Crown City, alleging that the pilot was 
negligent in operating the vessel at an ex- 
cessive rate of speed, in failing to maintain 
a proper lookout, and in failing to give 
proper signals. The trial court instructed 
the jury to return a verdict in favor of 
defendant, and plaintiff appealed from the 
judgment of dismissal. Plaintiff relied upon 
the doctrine of res ipsa loquitur and intro- 
duced no evidence proving or tending to 
prove any specific act of negligence on the 
part of those in charge of the navigation 
of the vessel. Under the authorities, the 
doctrine applies only when the damage 
caused, which is the basis of the action, 
is of such a nature that it can be said that, 
according to common experience, the event 
which caused the damage would not have 
occurred without some fault on the part of 
the persons sought to be held responsible. 
There was no evidence from which it could 
be inferred that the Crown City directly 
rammed the dock. Defendant admitted that 
the ship struck the scow, but did not admit 
the further allegation that the ship struck 
the scow while the scow was standing 
alongside plaintiff's dock. Defendant ad- 
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mitted only that the ship struck the scow 
while in the vicinity of the dock and that 
some damage occurred to the dock. There 
was no evidence that the scow was moored 
to the dock. Before the doctrine of res 
ipsa loquitur can be applied, the facts and 
attending circumstances must appear, and 
the evidence was wholly insufficient to bring 
the case within the doctrine. The decision 
of the trial court was based upon the ground 
that defendant was not the employer of the 
master and crew of the ship and was there- 
fore not responsible for damage inflicted by 
the vessel. The reviewing court found it 
unnecessary to express an opinion on this 
question. Judgment of dismissal was af- 
firmed—American Coast R. R. Company 
y. American Mail Line, Ltd. Washington 
Supreme Court, Department Two. August 
2, 1946. 13 CCH NEGLIGENCE CAsEs 1019, 


STEAM FROM BUILDING 
FORMS ICE ON WALK 


(PENNSYLVANIA) 


© Pedestrian injured 
Concurrent negligence 


It was a clear cold day that plaintiff chose 
to walk down Broad and Walnut Streets. 
As she passed the Manufacturers’ Club, 
owned by defendant Fidelity Philadelphia 
Trust Company, she slipped and fell on 
some ice. There was no ice on any other 
pavement in the vicinity. Prior to the acci- 
dent notice of the condition had been given 
to Fidelity Philadelphia, Suit was brought 
against Fidelity Philadelphia and the Metro- 
politan Life Insurance Company, owner of the 
Stock Exchange Building, which adjoined the 
Manufacturers’ Club. The ice upon which 
plaintiff fell was formed from steam coming 
from the Stock Exchange Building, and be- 
cause of a cold wind, the steam condensed 
and fell, forming a coating of ice on the 
pavement adjoining the property of Fidelity 


Philadelphia. The patch of ice in question 


was approximately two and one-half by six 
feet, very thin and almost the same color 
as the sidewalk. The jury returned a verdict 
against both defendants, but the trial court 
held as a matter of law that the escaping 
steam from Metropolitan property was not 
a proximate cause of the accident and that 
the intervening negligence of Fidelity, in 
failing to remove the ice after notice, was 
the proximate cause of plaintiff’s injury. 

For several year prior to the accident 
steam had come from an exhaust head on 
the Stock Exchange Building, had con- 
densed on cold days, and had lodged as 
ice on the pavement adjoining the Manu- 
facturers’ Club. Notice had been given to 
the engineer of the Stock Exchange Build- 
ing. There was no condenser on the ex- 
haust of the Stock Exchange Building, and 
such a device would have prevented the 
moisture from falling. “Certainly,” de- 
clared the court, “it was negligence on the 
part of Metropolitan to persist in the main- 
tenance of a condition which created an 
unreasonable risk of harm to pedestrians 
on Walnut Street.” The court was of the 
opinion that the escaping steam was not 
a mere circumstance, but was the primary 
cause of the accident. Fidelity Phila- 
delphia’s failure to perform its duty was 
not a superseding cause of harm. Metro- 
politan was bound to anticipate the natural 
consequence of the condition it created and 
also the nonaction of Fidelity Philadelphia. 
Metropolitan’s negligence was not insulated 
by Fidelity Philadelphia’s intervening negli- 
gence. Both defendants were concurrently 
negligent and were jointly and severally 
liable. Judgment n. o. v. in favor of Metro- 
politan was reversed, and judgment in favor 
of plaintiff against Fidelity was affirmed.— 
Diehl v. Fidelity Philadelphia Trust Co. 
et al. Pennsylvania Superior Court. Oc- 
tober 30, 1946. 14 CCH NEGLIGENCE CAsEs 1. 

Benjamin O. Frick, 1335 Land Title Bldg., 
Philadelphia, Pa., for Plaintiff, Appellee. 


Michael A. Foley, 1804 Finance Bldg., Phila- 
delphia, Pa., for Defendants, Appellants. 
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“What we must do in America is not to attack our judges, 


but to educate them.’ 


’—Louis D. Brandeis. 


“A lawyer is a learned gentleman who rescues your estate from your enemies 
and keeps it himself.”—-Sir Henry Brougham. 
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STATEMENT OF THE OWNERSHIP, MANAGEMENT, CIRCULATION, 
ETC., REQUIRED BY THE ACTS OF CONGRESS OF 
AUGUST 24, 1912, AND MARCH 3, 1933 


Of Insurance Law Journat published monthly at Chicago, Illinois, for October Nover 
1, 1946, aunt 


Stats or ILLINo1s } ie 

County or Coox - “Attort 
Before me, a Notary Public in and for the State and county aforesaid, personally Autom 

appeared George J. Zahrmger, who, having been duly sworn according to law, deposes Agen 

and says that he is the Business Manager of the INsurance Law JouRNAL and that ( 

the following is, to the best of his knowledge and belief, a true statement of the Appr 

ownership, management (and if a daily paper, the circulation), etc., of the aforesaid Ne 

publication for the date shown in the above caption, required by the Act of August 

24, 1912, as amended by the Act of March 3, 1933, embodied in section 537, Postal 

Laws and Regulations, printed on the reverse of this form, to wit: 


1. That the names and addresses of the publisher, editor, managing editor, and 
business managers are: 


Publisher, Commerce Clearing House, Inc., Chicago 1, Illinois. 
Editor, John E. Shea, Chicago 1, Illinois. 

Managing Editor, Paul Schweikert, Chicago 1, Illinois. 
Business Manager, George J. Zahringer, Chicago 1, Illinois. 


2. That the owner is: (If owned by a corporation, its name and address must 
be stated and also immediately thereunder the names and addresses of stockholders 
owning or holding one per cent or more of total amount of stock. If not owned by 
a corporation, the names and addresses of the individual owners must be given. If 
owned by a firm, company, or other unincorporated concern, its mame and address, 
as well as those of each individual member, must be given.) 


Commerce Clearing House, Inc., 214 N, Michigan Ave., Chicago 1, IIL 
The Corporation Trust Co. (N, J.), 15 Exchange Place, Jersey City, N. J. 
The Corporation Trust Co. (N. Y.), 120 Broadway, New York, N. Y. 

Justus L. Schlichting, Chicago 1, Il. 

Mrs. Daryl! Parshall, Millbrook, N. Y. 

Oakleigh Thorne, Millbrook, N. Y. 


3. That the known bondholders, mortgagees, and other security holders owning 
or holding 1 per cent or more of total amount of bonds, mortgages, or other securities 
are: (If there are none, so state.) None. 


4. That the two paragraphs next above, giving the names of the owners, stock- 
holders, and security holders, if any, contain not only the list of stockholders and 
security holders as they appear upon the books of the company but also, in cases 
where the stockholder or security holder appears upon the books of the company as 
trustee or in any other fiduciary relation, the name of the person or corporation for 
whom such trustee is acting, is given; also that the said two paragraphs contain 
statements embracing affiant’s full knowledge and belief as to the circumstances and 
conditions under which stockholders and security holders who do not appear upon 
the books of the company as trustees, hold stock and securities in a capacity other 
than that of a bona fide owner; and this affiant has no reason to believe that any 
other person, association, or corporation has any interest direct or indirect in the 
said stock, bonds, or other securities than as so stated by him. 


5. That the average number of copies of each issue of this publication sold or 
distributed, through the mails or otherwise, to paid subscribers during the twelve 
months preceding the date shown above is . (This information is 
required from daily publications only.) 

[Signed] George J. Zahringer, Bus. Mar. 


Sworn to and subscribed before me this 25th day of September, 1946. 
[Signed] Lester Johnson 


[SEAL] (My commission expires Nov. 6, 1949.) 
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